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United States Cout of Appeals 

for the District of Columbia Circuit. 


No. 10315. 


E. BRADLEY CLAY, Appellant, 
v. 

CHESAPEAKE AND POTOMAC TELEPHONE CO., a 

Corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the United States 
District Court for the District of Columbia for a summary 
judgment for Appellee, defendant below. 

Plaintiff (Appellant) filed a complaint against defen¬ 
dant (Appellee), not set out in the appendix and later filed 
an amended complaint, (App. 2) for damages, in two 
counts, one in contract, the other in tort. Defendant filed 






no answer to the original complaint but did file an answer 
to the amended complaint (App. 11). Defendant (Ap¬ 
pellee) later filed a motion for a summary judgment (App. 
23). The court granted said motion and its “Order for 
Summary Judgment for Defendant” (App. 23) was en¬ 
tered on April 5, 1949. It is from that order that this 
appeal is taken. 

The jurisdiction of the United States District Court for 
the District of Columbia is governed by Title 11, Sec. 306, 
District of Columbia Code, 1940 Edition, and the jurisdic¬ 
tion of this court to review the order or judgment in ques¬ 
tion is governed by Title 17, Sec. 101 of said Code. 

STATEMENT OF THE CASE. 

This is a suit to recover damages for failure of tele¬ 
phone service. The defendant was and is a public service 
corporation engaged in the telephone business under ex¬ 
clusive franchise in the District of Columbia. 

The plaintiff was engaged in the business of supplying 
orchestras for affairs such as dances, weddings, and the 
like. Most of plaintiff’s engagements were arranged by 
telephone calls over a telephone subscribed to by plaintiff 
furnished by defendant. Plaintiff paid defendant for the 
use of the telephone and service incident thereto. The 
number of the telephone was for several years, Georgia 
6012. For several years the plaintiff had played up this 
number in his advertising including an advertisement 
which appeared in defendant’s directory for which he paid 
defendant before, during and after the failure of plaintiff’s 
telephone service as hereinafter explained. 

xhis telephone was located in plaintiff’s home at 1404 
Tuckerman Street. In the early part of July 1947 plaintiff 
told defendant that he would like to have this ’phone 
moved to a downtown office building about the middle of 
July provided he could keep the same number. Plaintiff 
explained the value which the number had to his business 
in view of the advertising surrounding it and the further 
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fact that it would appear under plaintiff’s listing in de¬ 
fendant’s directory until a new directory should be pub¬ 
lished. Defendant told plaintiff that the old number could 
not be transferred into the downtown location because it 
would then be in a different exchange area, but defendant 
did assure the plaintiff that if he would have the transfer 
made, the desired result would be secured because his old 
number would not be assigned to anyone else, and until 
publication of a new directory, all calls made on the old 
number would be referred to the telephone at the new loca¬ 
tion. Relying on defendant’s assurance, plaintiff had the 
defendant effect the transfer, paid defendant therefor, con¬ 
tinued to pay defendant for the advertisement in its direc¬ 
tory, advertising the old number, and paid defendant a 
monthly service charge on the phone in the new location. 

Defendant accepted the payments but in violation of its 
express promise to the plaintiff and of its duty owed to 
plaintiff, both because of its express promise and as a sub¬ 
scriber entitled to all service extended its subscribers gen¬ 
erally, it assigned the old number to another subscriber 
and failed to refer calls made thereon to the plaintiff with 
the result that calls intended for plaintiff were not re¬ 
ceived by plaintiff but were received by the said other sub¬ 
scriber. As a result of this breach of its promise and 
dereliction of duty by the defendant, plaintiff did not re¬ 
ceive the most important part of the phone service for 
which he paid and plaintiff’s business was seriously dam¬ 
aged. Plaintiff suffered loss of profits, annoyance, incon¬ 
venience, loss of time, discomfort, and mental anguish. 

As soon as plaintiff discovered that defendant had as¬ 
signed his old number, which still appeared in defendant’s 
directory under plaintiff’s name, in its general listings and 
in its classified section, to another subscriber, and that 
calls therefor were not being referred to plaintiff, he no¬ 
tified defendant. Defendant admitted that it had assigned 
plaintiff’s old number to another subscriber to whom all 
calls intended for plaintiff were going and had failed to 
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refer calls thereon to plaintiff in violation of its promise 
and assurance and explained that it was due to negligence 
of its employees. Defendant then told plaintiff it would 
correct its original error by putting into effect its so-called 
“split reference service’’ and that henceforth until pub¬ 
lication of a new directory it would see to it that all calls 
for plaintiff on the old number were referred to plaintiff’s 
phone at the new location. 

The so-called “split reference” service was customarily 
furnished subscribers in like cases and operated in this 
manner: 

When a call was made to the old number which was 
listed in the telephone directory under plaintiff’s name, 
but which had been assigned to another subscriber, the 
operator would take the call and inquire which party was 
wanted and then refer the call to that party. 

Defendant then did put its “split reference” service into 
effect but after a few days, and before publication of a 
new directory, defendant without any notice to plaintiff, 
simply because the other subscriber to whom defendant 
had wrongfully assigned plaintiff’s old number and who 
was the other party on the “split reference” service com¬ 
plained that the “split reference” service caused her in¬ 
convenience, did wilfully and knowingly discontinue the 
“split reference” service with the result that calls in¬ 
tended for plaintiff again went direct to the other sub¬ 
scriber and were never received by plaintiff. 

Upon discovery of the breach of its second promise to 
refer calls to plaintiff, plaintiff again informed defendant 
of its dereliction and explained that by reason of the re¬ 
sulting loss of telephone service, plaintiff’s business was 
being destroyed. 

Defendant then for the second time admitted violating 
the promises and assurances it had given plaintiff and for 
the third time promised the service of referring calls to 
plaintiff, which it thereafter rendered—but by then plain¬ 
tiff’s musicians had drifted to other employment, and his 
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customer’s ceased to seek his services, and plaintiff’s valu¬ 
able business built up over a period of years was greatly 
damaged. 

All the above was set out in both the first and second 
counts of the amended complaint. (App. 2, 6). 

STATUTES AND RULES INVOLVED. 

Rule 56(b) and (c) Federal Rules of Civil Procedure 
which reads as follows: 

“(b) For Defending Party. A party against whom 
a claim, counterclaim, or cross-claim is asserted or a 
declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part 
thereof. 

“(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time speci¬ 
fied for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that, except as to the 
amount of damages, there is no genuine issue as to 
any material fact and that the moving party is entitled 
to a judgment as a matter of law.” 

STATEMENT OF POINTS. 

1. The trial court erred in granting the motion for sum¬ 
mary judgment. 

2. The trial court erred when, in announcing its decision 
granting summary judgment for defendant, it held that 
plaintiff had no cause of action. 

SUMMARY OF ARGUMENT. 

In granting the motion for summary judgment in favor 
of defendant the court stated that it did so on the sole 
ground that “there is no cause of action for damages” 
(App. 29). 
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The appellant submits that the amended complaint 
(App. 2) stated a good cause of action for damages 
and that many of the material allegations therein were 
denied in the answer thereto thereby raising issues of ma¬ 
terial facts which issues were genuine and w r hich were not 
shown by the depositions of plaintiff or plaintiff’s wife, 
or otherwise, to be other than genuine issues. 

This being the case, the defendant vras not entitled to 
judgment as a matter of law, and, therefore, granting the 
motion of defendant for summary judgment was error. 

ARGUMENT. 

This case is very similar to the case of Sommerville v. 
C. & P. Telephone Co., 49 App. D. C. 3, 258 Fed. 147, Cert, 
denied 250 U. S. 661. 

In that case a subscriber sued for damages for discon¬ 
tinuance of service of out-going calls for only a day or so 
on a telephone located in his home and used for business 
purposes. Plaintiff therein was a salesman and used the 
phone to call customers for orders. A dispute arose as 
to the account between the parties and the defendant cut 
off service on out-going calls. Plaintiff had to go person¬ 
ally to see his customers and explain why he could not 
call them. 

In that case the court made it clear that wrongful dis¬ 
continuance of telephone service to a subscriber is ground 
for an action for compensatory damages. In this connec¬ 
tion the court said: 

“It does not seem reasonable that in these days 
when a telephone is an indispensable adjunct to every 
line of business the inevitable inconvenience, annoy¬ 
ance and loss of time caused to a subscriber by the 
wrongful action of the company in cutting of his ser¬ 
vice without notice should not be regarded as a proper 
subject for compensatory damages.” 

It is true that in that case the “wrongful action of the 
company” consisted of cutting off the service on out-going 
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calls when a dispute over the plaintiff’s bill arose and that 
here the “wrongful action of the company” consisted in 
the first instance of negligently and in the second instance 
wilfully assigning plaintiff’s old number, Georgia 6012, to 
another subscriber and discontinuing, without notice to 
plaintiff, the service of referring calls thereon to plaintiff 
as it had expressly promised to do, and which it ordinarily 
and usually did for other subscribers, as admitted by de¬ 
fendant’s counsel (App. 26), thereby cutting off the ser¬ 
vice on incoming calls. 

Appellant submits, however, this difference is immate¬ 
rial insofar as his right of action is concerned and that the 
action of the telephone company in the case at bar was 
more wrongful and less excusable than in the Sommerville 
case. In that case there appeared to be at least a bona 
fide dispute over the account and the plaintiff’s service 
was denied him only for a day or so. 

In the case at bar, the plaintiff failed to receive the seif^ 
vice promised him upon which he relied on two occasions, 
one a period of forty-eight days and the other about 
ten days. 

Further, as alleged, in paragraph 17 of the amended 
complaint (App. 5) the original failure of service was 
due to the admitted negligence of defendant’s employees. 
Defendant does not deny or admit this in its answer but 
simply ignores it. But even defendant’s own counsel ad¬ 
mitted that plaintiff had not been treated fairly and that 
when plaintiff called defendant’s attention to its original 
failure to furnish the agreed service defendant’s em¬ 
ployees failed even then to take and carry out the neces¬ 
sary steps to correct the situation caused by their negli¬ 
gence originally but on the contrary did thereafter, wil¬ 
fully and knowingly and without notice to plaintiff cut off 
the “split reference” service. 

This is clearly shown from the reporter’s transcript of 
the hearing on the motion for summary judgment, where 
the following occurred: (App. 27). 
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“The Court: I observe in paragraph 16 of the com¬ 
plaint it is alleged that: 

‘Defendant then admitted its negligence herein¬ 
above complained of and promised and assured 
plaintiff that henceforth, until publication of a new 
directory, which has not yet been published, all calls 
made on Georgia 6012 would be put on a ‘ split refer¬ 
ence,’ and those for plaintiff would be referred to 
plaintiff’s new phone, National 3257.’ 

‘What is your reason for not carrying that out?’ 

“Mr. Michelet: The number he had before, Georgia 
6012, was given to a Mrs. Horowitz. Mrs. Horowitz’ 
mother tried to get her through the split reference. 
She called Georgia 6012. She had difficulty, so Mrs. 
Horowitz complained about the matter, saying, ‘My 
invalid mother can’t get me.’ 

“So the telephone company cut off the split refer¬ 
ence, and off went the split reference service. 

“The Court: That was not quite fair. 

“Mr. Michelet: No, it was not. It is a kind of a 
situation where the matter was not carried through 
far enough when the complaint was made; it was 
acted on immediately.” 

Counsel for defendant contended that plaintiff was en¬ 
titled to no relief because he said speaking of plaintiff at 
page seven of the reporter’s transcript (App. 27): 

“The sole kind of damages he is relying on un¬ 
der his contract claim is that he lost contracts with 
some prospective customers whom he can’t name. 
That is his sole type of damages.” 

This statement is incorrect both as to the facts and 
the law. 

The amended complaint shows that plaintiff claims dam¬ 
ages for inconvenience, loss of time, and annoyance as well 
as loss of profits. (App. 6). 
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The Sommerville case, supra , makes clear that plaintiff 
should not be limited in damages to pecuniary losses and 
that his right to recover is not dependent on his ability to 
identify any particular piece of business lost. In this con¬ 
nection, the court said: 

“To prove that one lost a certain number of dollars 
by reason of the company’s action might be very dif¬ 
ficult, and yet we think all reasonable men will say that 
he was injured thereby .... nor is authority wanting 
for the proposition that the company must respond in 
damages for its action in a case like this. The dam¬ 
age sustained by the loss of a telephone in its very 
nature is largely composed of inconvenience and an¬ 
noyance. That a person deprived of the use of the 
telephone is materially damaged all will concede. 
What is the amount of damages in dollars and cents 
cannot be accurately stated by the party suing for the 
reason that his damage consists not only in pecuniary 
losses; but it consists in inconvenience, discomfort, 
and an annoyance and it must be left to the jury to 
determine what is the damage sustained, taking into 
consideration the discomfort, the annoyance and in¬ 
convenience suffered together with actual pecuniary 
losses. Telephone Co. v. Hobart, 89 Miss. 252, 262, 
42 South. 349, (119 Am. St. Rep. 702).” 

Defendant’s counsel himself admitted that plaintiff is 
entitled to nominal damages, page seven, reporter’s tran¬ 
script (App. 26). 

Defendant contended that plaintiff was not entitled to 
maintain his action because, as to the first count there was 
no consideration to support a contract and so far as the 
second count was concerned there was no duty owed by 
defendant to furnish plaintiff the service which it failed to 
furnish him. 

Appellant says that there was ample consideration to 
support his first count because— 

1. The service was incidental to and a part of the gen¬ 
eral service to which he was entitled both under his sub¬ 
scriber’s contract and his advertising agreement with de- 
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fendant if not by express terms, certainly to be implied 
from the circumstances. 

2. It was a service which was ordinarily furnished other 
subscribers—admitted by defendant’s counsel on page 6 
of reporter’s transcript (App. 26) and one which defen¬ 
dant held itself out to plaintiff as furnishing and which it 
did in fact furnish plaintiff for a time. A public service 
corporation is bound to furnish all subscribers similar ser¬ 
vice. 

Appellant contends that in any event there was a duty 
on the part of appellee to furnish plaintiff the service de¬ 
nied him because, 

(a) Plaintiff changed his position upon reliance on de¬ 
fendant’s assurance and promise not to assign his old 
number to another subscriber and to refer all calls there¬ 
on to plaintiff. 

(b) Defendant, as a public service corporation, owed 
a duty to plaintiff, a subscriber, to furnish him reasonable 
service to assure him the benefit of the instruments leased 
to him, the plaintiff having complied in every respect with 
the defendant’s requirements. 

The above reasons are fully supported by the case of 
Masterson v. C. & P. Telephone Co., 55 App. D. C. 23,299 F. 
890, which was a suit by a physician for damages for fail¬ 
ure of the defendant to list his name in the telephone direc¬ 
tory. There as in the case at bar the plaintiff had been a 
subscriber for years and much of his practice was derived 
from incoming calls. He had no contract with the defen¬ 
dant as did the plaintiff in the case at bar. The only con¬ 
tract was between the apartment house where plaintiff had 
his office and the defendant for its own PBX system 
through which it furnished telephone service to plaintiff. 
The defendant did not expressly agree to list plaintiff’s 
name in its directory or to do anything else for the plain¬ 
tiff, but the court in pointing out that for a number of 
years the defendant had published the plaintiff’s name as 
a subscriber and had “held out to the plaintiff, his patients 
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and the public that the plaintiff had sustained that rela¬ 
tion” said 

“. . . and in view of the relation which the tele¬ 
phone companies sustain to the public we do not think 
it had the right, arbitrarily and without notice to dis¬ 
continue its service to defendant in the manner it did 
and omit and refuse to insert his name in the usual 
manner in its June 1919 directory, no excuse or rea¬ 
son therefor being claimed or shown. 

“A telephone company is a public servant, and as 
such is required to furnish reasonable telephone fa¬ 
cilities to those who desire them and comply with all 
its lawful requirements.” 

And further on, the Court said: 

“. . . It matters not, for the purposes of this de¬ 
cision, whether the defendant be regarded as being 
under a contract with the plaintiff, implied from the 
circumstances to list plaintiff’s name in its June 1919 
directory, which contract it has breached to the dam¬ 
age of the plaintiff, or as having, without legal excuse 
therefor, failed to perform the duty which as a public 
servant it owed to the plaintiff . . . The recited evi¬ 
dence tends to establish one or both of these conclu¬ 
sions and the plaintiff was damaged thereby. There¬ 
fore the court erred in holding that there was nothing 
to submit to the jury.” 

In view of the fact that the court based its ruling grant¬ 
ing the defendant motion for summary judgment on the 
sole ground that there was no cause of action and did not 
hold there is no genuine issue of a material fact appellant 
has stressed in this argument the points showing that he 
does have a cause of action and has not to this point indi¬ 
cated specifically the material facts upon which there is a 
genuine issue. 

However, the following issues are created by allegations 
in the amended complaint and denials in the answer—and 
have not been shown to be other than genuine by deposi¬ 
tions of plaintiff or plaintiff’s wife or otherwise. These 
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allegations appeared in the amended complaint and were 
denied in the answer thereto: 

1. That plaintiff was for a number of years engaged in 
the orchestra business; 

2. That the phone in question was used exclusively as a 
business telephone; 

3. That the number of said phone was listed in the cur¬ 
rent telephone directory as Georgia 6012; 

4. That the advertisement appearing in the classified 
section of defendant’s directory w’hich plaintiff paid for 
announced in bold type and conspicuous fashion that plain¬ 
tiff’s telephone number was Georgia 6012; 

5. That plaintiff spent large sums of money and much 
time and effort in advertising Georgia 6012 as the principal 
number through which he could be reached and that it was 
through calls coming over this number that about all of 
plaintiff’s business was secured; 

6. That after removal of the old phone, installation of 
the new and until publication of a new directory defendant 
offered to refer all calls made on the old number to the 
new phone; 

7. That this offer was accepted by plaintiff; 

8. That plaintiff and defendant had agreed to the terms 
of transferring the phones; 

9. That plaintiff paid defendant for effecting the trans¬ 
fer of the phones; and 

10. That when plaintiff discovered and notified defen¬ 
dant of its original negligence defendant admitted its neg¬ 
ligence in failing to furnish the service of referring calls 
as agreed. 

Defendant also denied all the allegations in paragraphs 
12, 13, 14, 16, and 20 of the amended complaint (App. ). 
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The law on summary judgment was clearly stated by this 
court in Iloffman v. Patridge, case No. 9750—decided Jan¬ 
uary 3, 1949, 77 WLR 444—not yet cited in official reports. 
There the court said: 

“It is well established that one who moves for sum¬ 
mary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and 
that any doubt as to the existence of such an issue is 
resolved against the movant. The courts are quite 
critical of the papers presented by the moving party, 
but not of the opposing papers.” 

Appellant submits that the order appealed from violates 
the above rule of law. 

CONCLUSION. 

The plaintiff has suffered serious damage to a valuable 
business as result of the admitted negligence and wilful 
misconduct of the defendant’s employees. 

In view of the unusual precautions taken by plaintiff 
originally and again after discovery of defendant’s orig¬ 
inal negligence, to appraise the defendant of the impor¬ 
tance of the promised service, to him and defendant’s sub¬ 
sequent wilful violation of duty owed plaintiff with full 
knowledge of the damage to which plaintiff was being 
thereby exposed, defendant’s conduct raises a presumption 
of a conscious indifference to consequences. To say that 
plaintiff has no redress in such case is contrary to every 
principle of natural justice and to the law. 

Plaintiff does have a cause of action and there is genu¬ 
ine issue of material fact and in the interest of justice the 
judgment should be reversed and the cause remanded for 
trial on its merits. 

Respectfully submitted, 

Robert H. Driskill, 

Lester Wood, 

Attorneys for Appellant. 
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Filed Apr 30 1948 

In the District Court of the United States 
For the District of Columbia 

Civil Division 

Civil Action No. 1114-48. 

E. Bradley Clay, 1404 Tuckerman St., N. W., Washington, 

D. C., Plaintiff 


v. 

Chesapeake & Potomac Telephone Co., a corporation, 
725 13th St., N. W., Washington, D. C., Defendant. 

Amended Complaint for Damages 

(Count I—Negligent Breach of Contract with Total Dis¬ 
regard of Plaintiff’s Rights. 

Count II—Negligence—Breach of Duty to Render Tele¬ 
phone Service.) 

Count I. 

1. This is an action for damages for negligent breach of 
contract in total disregard of Plaintiff’s rights. The 
amount claimed is in excess of Three Thousand Dollars 
and this Court has jurisdiction thereof under D. C. Code 
1940 Title 11, Sec. 306. 

2. The Plaintiff is a citizen of the United States, a resi¬ 
dent of the District of Columbia, and brings this suit in his 
own right. 

3. The Defendant is a public service corporation en¬ 
gaged in the telephone business and operating under an 
exclusive franchise in the District of Columbia. 

4. The Plaintiff is and has been continuously for a num¬ 
ber of years engaged in the orchestra business; that is to 
say, the business of furnishing for agreed fees orchestras 
to supply music for various affairs, such a dances, wed¬ 
dings and the like. 
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5. In connection with Plaintiff’s said business, he con¬ 
tracted with and paid Defendant for two telephones and 
service incident thereto, one of which was used exclusively 
as a business telephone and the other principally as a pri¬ 
vate or residential telephone. The number of the 

27 former is listed in the current telephone directory 
published by Defendant for the District of Columbia 
as Georgia 6012, and the latter as Taylor 1381. 

6. Plaintiff also contracted with and paid and still pays 
Defendant for an advertisement in the classified section of 
said telephone directory, which among other things an¬ 
nounces in bold type and in an outstandingly noticeable 
and conspicuous fashion that Plaintiff’s day telephone 
number is Georgia 6012. 

7. Plaintiff has spent large sums of money and much 
time and effort in advertising Georgia 6012 as the princi¬ 
pal telephone number through which he could be reached, 
and it was through calls coming to Plaintiff over this num¬ 
ber that about all of Plaintiff’s business was secured. 

8. Both of said telephones were located in Plaintiff’s 
home at 1404 Tuckerman Street, Northwest, until on or 
about July 17,1947, and until then Plaintiff’s wife was un¬ 
employed and at home during the day where she answered 
the telephones and arranged engagements for Plaintiff’s 
orchestras. 

9. On or about said July 17, 1947, Plaintiff’s wife se¬ 
cured outside employment during the day and shortly prior 
thereto and in anticipation thereof Plaintiff (acting 
through his wife) called Defendant’s business office, Met¬ 
ropolitan 9900, pursuant to instructions contained in De¬ 
fendant’s telephone directory, and discussed with Defen¬ 
dant’s representative who handled the call on behalf of 
Defendant removal of the phone numbered Georgia 6012 
from Plaintiff’s home on Tuckerman Street to the down¬ 
town office where Plaintiff’s wife is employed. 

10. Plaintiff explained the situation as shown above and 
that Plaintiff wished to have the phone numbered Georgia 





4 


G012 removed from his home to said office and Defendant’s 
said representative offered to remove said phone 
28 numbered Georgia 6012 and in lieu thereof to install 
a new telephone in said office with a National num¬ 
ber rather than a Georgia number, and to thereafter and 
until publication of a new telephone directory refer all 
calls made to Georgia 6012 to said new telephone. 

11. This offer of Defendant was accepted by Plaintiff 
and shorly thereafter Defendant did remove the telephone 
numbered Georgia 6012 and did install said new phone as 
agreed and Plaintiff paid Defendant for effecting the 
transfer of phones, and has ever since paid Defendant for 
use of and service on said new telephone and for the ad¬ 
vertisement in the clasisfied section of the telephone direc¬ 
tory mentioned in Paragraph 6 above. 

12. Until the early part of December, 1947 numerous 
calls were received on the newly-installed phone and a 
number of engagements were made for Plaintiff’s orches¬ 
tras which w’ere filled at a substantial profit to Plaintiff. 
Plaintiff therefore believes and avers that until then De¬ 
fendant did refer all calls made to Georgia 6012 to the 
newly-installed telephone numbered National 3257, as 
promised and agreed. 

13. Shortly thereafter, however, calls ceased to come in 
over said new telephone and Plaintiff’s business was so re¬ 
duced that by January 1, 1948, Plaintiff was practically 
without any future engagements and during the month of 
January, 1948, Plaintiff received not one single call over 
said new telephone and played not one single engagement. 

14. Plaintiff had enjoyed an excellent and profitable bus¬ 
iness for the same month of the year before and for the 
entire year 1947, and therefore became increasingly wor¬ 
ried and anxious concerning this sudden and complete ab¬ 
sence of telephone calls and its resultant i$ss of business. 

15. Finally, in the early part of February, 1948, Plain¬ 
tiff discovered that the Defendant, contrary to its agree¬ 
ment with Plaintiff, was not and for quite some time prior 
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thereto had not been referring calls made on Geor- 
29 gia 6012 to Plaintiff’s new telephone, National 3257; 

but on the contrary, in violation of Defendant’s said 
promise and agreement, Defendant had more than a month 
previously ceased to refer said calls as promised and had 
assigned the number Georgia 6012 to another subscriber 
to whom all calls on that number had been and were then 
going direct, and who had been replying to inquiries for 
Plaintiff that he was not there anymore, and otherwise 
discouraging inquiries for Plaintiff.' 

16. Plaintiff then, about February 11, 1948, notified De¬ 

fendant of his said discovery of the failure of Defendant to 
furnish the telephone service as and of Plaintiff’s 

serious, perhaps irreparable dama^Rgjlting from Defen¬ 
dant’s negligence, and requested tha^ftfefendant resume 
the service of referring calls as agreed as promptly as pos¬ 
sible in order that Plaintiff’s damages might become no 
greater. 

17. Defendant then admitted its negligence in failing to 
furnish the service of referring calls as agreed and prom¬ 
ised and assured Plaintiff that henceforth, until publica¬ 
tion of a new directory, which has not yet been published, 
all calls made on Georgia 6012 would be put on a “ split 
reference”, and those for Plaintiff would be referred to 
Plaintiff’s new phone, National 3257. Plainitff continued 
to pay for the use of and service on the phone National 
3257 and for the said advertisement in the classified sec¬ 
tion of Defendant’s telephone book. 

18. Thereafter, Plaintiff again noticed that calls were 
not coming in, and on or about February 27, 1948, discov¬ 
ered that Defendant again and in violation of its latest 
promises and assurances was not referring calls for Plain¬ 
tiff on Georgia 6012 to Plaintiff but that they were going 
direct to the other subscriber exactly as before Plaintiff 
first notified Defendant of the situation as above set forth. 

19. Plaintiff thereupon again contacted Defendant and 
notified Defendant of this latest discovery, and Defendant 
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again promised and assured Plaintiff that the telephone 
number Georgia 6012 would be put on a “split reference” 
and calls for Plaintiff made thereon would be referred to 
Plaintiff’s new number, National 3257. 

30 20. Plaintiff’s business and good will has been 

built up over the years and prior to the negligence 
and acts and dereliction of Defendant in failing to refer 
said telephone calls as agreed, in total disregard of Plain¬ 
tiff’s rights, was very valuable and profitable, but as re¬ 
sult of Defendant’s negligence in failing to refer said tele¬ 
phone calls as promised and agreed in total disregard of 
Plaintiff’s rights as^pove set forth, Plaintiff has lost much 
profitable business ®Maany valuable contacts, and Plain¬ 
tiff believes an<Pjjj E jire avers that Plaintiff’s valuable 
and profitable fflHRss has for all intents and purposes 
been completely destroyed, and that it will be impossible 
for Plaintiff to rebuild his business to its former state save 
by extensive advertising over a considerable time and at 
great inconvenience, cost and expense. Plaintiff has as 
result of Defendant’s said negligence in total disregard of 
Plaintiff’s rights also suffered and will in the future suffer 
loss of profits, annoyance, inconvenience, loss of time, dis¬ 
comfort, and great mental anguish, and will be forced to 
spend in the future large sums to rebuild his business. 

Wherefore, Plaintiff brings this suit and claims compen¬ 
satory damages of Twenty-five Thousand Dollars ($25,- 
000.00) and exemplary damages in the amount of Twenty- 
five Thousand Dollars ($25,000.00). 

Count II 

1. This is an action for damages for negligence of De¬ 
fendant in total disregard of Plaintiff’s rights. The 
amount claimed is in excess of Three Thousand Dollars 
and this Court has jurisdiction thereof under D. C. Code 
1940 Title 11, Sec. 306. 

2. The Plaintiff is a citizen of the United States, a resi¬ 
dent of the District of Columbia, and brings this suit in his 
own right. 





3. The Defendant is a public service corporation en¬ 
gaged in the telephone business and operating under an 
exclusive franchise in the District of Columbia. 

31 4. The Plaintiff is and has been continuously for 

a number of years engaged in the orchestra busi¬ 
ness; that is to say, the business of furnishing for agreed 
fees orchestras to supply music for various affairs, such as 
dances, weddings and the like. 

5. In connection with Plaintiff’s said businessjjjie sub¬ 
scribed and paid Defendant for two telephones, one of 
which was used exclusively as a business telephone and the 
other of which was used- as a private or residential tele¬ 
phone. The number of the former is listed in the current 
telephone directory published by the .Defendant for the 
District of Columbia as Georgia 6012,'fftid the latter as 
Taylor 1381. 

6. Plaintiff also contracted with and paid and still pays 
defendant for an advertisement in the clasisfied section of 
said telephone directory, advertising Plaintiff’s orches¬ 
tras, which among other things announces in bold type and 
in an outstandingly noticeable and conspicuous fashion 
that Plaintiff’s day telephone number for Plaintiff’s or¬ 
chestras is Georgia 6012. 

7. Plaintiff has spent large sums of money and much 
time and effort in advertising Georgia 6012 as the princi¬ 
pal telephone number through which his orchestras could 
be reached, and it was through calls coming to Plaintiff 
over this telephone number that about all of Plaintiff’s 
orchestra business was secured. 

8. Both of said telephones were located in Plaintiff’s 
home at 1404 Tuckerman Street, Northwest, until on or 
about July 17,1947, and until then Plaintiff’s wife was un¬ 
employed and at home during the day where she answered 
the telephones and arranged engagements for Plaintiff’s 
orchestras. 

9. On or about said July 17, 1947, Plaintiff’s wife se¬ 
cured outside employment during the day and shortly 
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prior thereto and in anticipation thereof, the Plaintiff (act¬ 
ing through his wife) telephoned the Defendant by dialing 
Metropolitan 9900 as per instructions contained in Defen¬ 
dant’s telephone directory, to discuss removing the tele¬ 
phone numbered Georgia 6012 from Plaintiff’s home on 
Tuckerman Street to the office where his wife is employed. 

10. Plaintiff explained the situation as shown 
32 above and that Plaintiff wished to have the phone 
limbered Georgia 6012 removed from his home to 
said office and Defendant’s said representative offered to 
remove said phone numbered Georgia 6012 and in lieu 
thereof to install a new telephone in said office with a Na¬ 
tional number rather than a Georgia number, and to there¬ 
after and until publication of a new telephone directory 
refer all calls made to Georgia 6012 to said new telephone. 

11. This offer of Defendant was accepted by Plaintiff 
and shortly thereafter Defendant did remove the telephone 
numbered Georgia 6012 and did install said new phone as 
agreed and Plaintiff paid Defendant for effecting the 
transfer of phones, and has ever since paid Defendant for 
use of and service on said new telephone and for the ad¬ 
vertisement in the classified section of the telephone direc¬ 
tory mentioned in Paragraph 6 above, by reason whereof 
it became and was the duty of the Defendant to refer said 
calls to Georgia 6012 to the new phone numbered National 
3257. 

12. Until the early part of December, 1947, numerous 
calls were received on the newly installed phone and a 
number of engagements w r ere made for Plaintiff’s orches¬ 
tras which were filled at a substantial profit to Plaintiff. 
Plaintiff therefore believes and avers that until then De¬ 
fendant did refer all calls made to Georgia 6012 to the 
newly installed telephone numbered National 3257 in ac¬ 
cordance with Defendant’s duty to Plaintiff. 

13. Shortly thereafter, however, calls ceased to come in 
over said new telephone and Plaintiff’s business was so 
reduced that by January 1, 1948, Plaintiff was practically 
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without any future engagements and during the month of 
January, 1948, Plaintiff received not one single call over 
said new telephone and played not one single engagement. 

14. Plaintiff had enjoyed an excellent and profitable 
business for the same month of the year before and for 
the entire year 1947, and therefore became increasingly 
worried and anxious concerning this sudden and complete 
absence of telephone calls and its resultant loss of 
33 business. 

15. Finally, in the early part of February, 1948, 
Plaintiff discovered that the Defendant, in violation of its 
duty to Plaintiff, was not and for quite some time prior 
thereto had not been referring calls made on Georgia 6012 
to Plaintiff’s new telephone, National 3257; but on the con¬ 
trary, in violation of Defendant’s said duty, Defendant 
had more than a month previously ceased to refer said 
calls as promised, and had assigned the number Georgia 
6012 to another subscriber to whom all calls on that num¬ 
ber had been and were then going direct, and who had been 
replying to inquiries for Plaintiff that he was not there 
anymore, and otherwise discouraging inquiries for Plain¬ 
tiff. 

16. Plaintiff then, about February 11,1948, notified De¬ 
fendant of his said discovery of the failure of Defendant to 
furnish the telephone service as agreed and of Plaintiff’s 
serious, perhaps irreparable damage resulting from De¬ 
fendant’s negligence, and requested that Defendant re¬ 
sume the service of referring calls as agreed as promptly 
as possible in order that Plaintiff’s damages might become 
no greater. 

17. Defendant then admitted its negligence in failing to 
furnish the service of referring calls as agreed and prom¬ 
ised and assured Plaintiff that henceforth, until publica¬ 
tion of a new directory, which has not yet been published, 
all calls made on Georgia 6012 would be put on a “split 
reference”, and those for Plaintiff would be referred to 
Plaintiff’s new phone, National 3257. Plaintiff continued 
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to pay for the use of and service on the phone National 
3257 and for the said advertisement in the clasisfied sec¬ 
tion of Defendant’s telephone book. 

18. Thereafter, Plaintiff again noticed that calls were 
not coming in, and on or about February 27, 1948, discov¬ 
ered that Defendant again and in violation of its latest 
promises and assurances and its duty to Plaintiff was not 
referring calls for Plaintiff on Georgia 6012 to Plaintiff 
but that they were going direct to the other subscriber ex¬ 
actly as before Plaintiff first notified Defendant of the 
situation as above set forth. 

34 19. Plaintiff thereupon again contacted Defen¬ 

dant and notified Defendant of this latest discovery, 
and Defendant again promised and assured Plaintiff that 
the telephone number Georgia 6012 would be put on a 
“split reference” and calls for Plaintiff made thereon 
would be referred to Plaintiff’s new number, National 
3257. 

20. Plaintiff’s business and good will has been built up 
over the years and prior to the negligence and acts and 
dereliction of Defendant in total disregard of the duty 
owed to the Plaintiff was very valuable and profitable, but 
as result of Defendant’s negligence in violating the duty 
owed the Plaintiff, in total disregard of Plaintiff’s rights 
as above set forth, Plaintiff has lost much profitable busi¬ 
ness and many valuable contacts, and Plaintiff believes and 
therefore avers that Plaintiff’s valuable and profitable 
business has for all intents and purposes been completely 
destroyed, and that it will be impossible for Plaintiff to 
rebuild his business to its former state save by extensive 
advertising over a considerable time and at great incon¬ 
venience, cost and expense. Plaintiff has as result of De¬ 
fendant’s said negligence in total disregard of Plaintiff’s 
rights also suffered and will in the future suffer loss of 
profits, annoyance, inconvenience, loss of time, discomfort, 
and great mental anguish, and will be forced to spend in 
the future large sums to rebuild his business. 
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Wherefore, Plaintiff brings this suit and claims compen¬ 
satory damages of Twenty-five Thousand Dollars ($25,- 
000.00) and exemplary damages in the amount of Twenty- 
five Thousand Dollars ($25,000.00). 

E. Bradley Clay, 

Plaintiff. 

Robert H. Driskill, 

500 Woodward Bldg., 

Washington, D. C., 

Attorney for Plaintiff. 

Plaintiff demands trial by jury. 

Robert H. Driskill, 

Attorney for Plaintiff. 

• *•••*•••• 

36 Filed May 19 1948 

Answer of Defendant to the Amended Complaint 

Answer To Count I 
First Defense 

The amended complaint fails to state a claim against the 
defendant upon which relief can be granted. 

Second Defense 

The arrangement for gratuitously referring telephone 
calls, for which plaintiff paid nothing, did not create any 
contractual relations, obligations or duties. At all times 
involved in this suit, defendant’s tariffs on file with the 
Public Utilities Commission have limited the scope of the 
contracts for telephone service made between defendant 
and its subscribers to the applicable telephone service pro¬ 
vided for from time to time in defendant’s lawfully filed 
tariffs. At no time involved in this suit did defendant’s 
tariffs make any provision with respect to referral of calls. 
No authority existed for incurring contractual obligations 
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in connection with the gratuitous accommodation of re¬ 
ferring telephone calls. 

37 Third Defense 

Even if made, the oral promise, here sued on, to refer 
calls as alleged in paragraph 10 of the amended complaint, 
is not supported by consideration. Nothing was bargained 
for in exchange for said oral promise. Being outside the 
scope of the telephone service provided for in defendant’s 
tariffs and being outside the scope of telephone service cov¬ 
ered bv defendant’s contracts with its subscribers, as shown 
in the “Second Defense” hereinbefore stated, said oral 
promise never became a part of plaintiff’s business tele¬ 
phone contract with defendant for “Telephone Service” 
which is attached hereto and made a part hereof as Ex¬ 
hibit A. Referral of plaintiff’s calls was a gratuitous ac¬ 
commodation and was not a “service” within the meaning 
of that word as used in Exhibit A and in defendant’s 
tariffs. 

Fourth Defense 

Defendant’s regulations, to which plaintiff’s application 
for telephone service, Exhibit A, was made expressly sub¬ 
ject, exempts defendant from assumption of any liability 
under arrangements with subscribers to refer calls. Re- 
ferring calls consists of advising calling parties of the tele¬ 
phone number at which the subscriber may be reached. 
With respect to making arrangements to so advise calling 
parties, one of defendant’s regulations in force at all times 
involved in this suit, provided in part: 

“ • * * In view of the possibilities of errors, arrangements 
* • * for advising calling parties of the telephone number 
of a station at which the subscriber may be reached, are 
made with the understanding that the subscriber assumes 
all risks in connection therewith and that no liability shall 
attach to the Company by reason of failure to complete a 
particular call.” 
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Fifth Defense 

As an affirmative defense to the part of plaintiff’s claim 
for loss of prospective benefits from his advertisement dis¬ 
playing the number Georgia 6012 in the classified section 
of defendant’s telephone directory, defendant states 
38 that said advertisement was published in said classi¬ 
fied section pursuant to a written contract, attached 
hereto and made a part hereof as Exhibit B, and that by 
the provisions of said contract plaintiff agreed to hold de¬ 
fendant “harmless from any and all claims in any manner 
resulting from said advertising.” 

Sixth Defense 

1. Answering paragraph 1 of the amended complaint, de¬ 
fendant admits the allegation as to the amount claimed 
being in excess of three thousand dollars as well as the 
allegation that this Court has jurisdiction. 

Defendant denies each and every part of the allegation 
as to negligent breach of contract in total disregard of 
plaintiff’s rights, but to the contrary defendant states that 
no cause of action is stated either for breach of contract, 
negligence, or disregard of any right of plaintiff. 

2,3. The allegations of paragraphs 2 and 3 are admitted. 

4. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations in 
paragraph 4, and therefore if material calls for strict 
proof. 

5. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation in 
paragraph 5 regarding in what connection plaintiff ob¬ 
tained and used the two telephones, and therefore if mate¬ 
rial calls for strict proof. 

Defendant admits the allegation that plaintiff contracted 
and paid for the two telephones and service incident there¬ 
to as well as the allegation that the number of one of the 
telephones is listed in the current telephone directory as 
Taylor 1381. 
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Defendant denies the allegation that said other telephone 
of plaintiff is listed in the current directory as Georgia 
6012. 

6. Defendant admits the allegation in paragraph 6 as to 
plaintiff’s contracting and paying for an advertisement 
in the classified section of said telephone directory. 

Defendant denies the allegation in paragraph 6 that said 
advertisement announces the number Georgia 6012. 
39 Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the alle¬ 
gations in paragraph 7, and therefore if material calls for 
strict proof. 

8. Defendant denies the allegation in paragraph 8 that 
two telephones contracted for by plaintiff were located in 
plaintiff’s home until on or about July 17, 1947, but to the 
contrary states that although two telephones were located 
in plaintiff’s home until that date only the business tele¬ 
phone, then listed as Georgia 6012, had been contracted for 
by plaintiff, and that the other telephone, Taylor 1381, was 
and remained contracted for in the name of Mrs. Betty 
Sells until on or about November 21, 1947, when plaintiff 
superceded her as the subscriber and contracted with de¬ 
fendant for said telephone. 

Further answering paragraph 8, defendant is without 
knowledge or information sufficient to form a*belief as to 
the truth of the remaining allegations, and therefore if 
material calls for strict proof. 

9. The allegations of paragraph 9 are admitted. 

10. Defendant admits the allegation in paragraph 10 as 
to the making of arrangements for transferring the loca¬ 
tion and changing the number of plaintiff’s business tele¬ 
phone. Defendant states that under its tariffs the right is 
reserved to change any subscriber’s telephone number. 

Further answering paragraph 10, defendant is without 
knowledge or information sufficient to form a belief as to 
the truth of the remaining allegation that defendant’s rep¬ 
resentative offered to refer calls, and therefore if material 
calls for strict proof. 
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11. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation in 
paragraph 11 that plaintiff accepted “this offer”, and 
therefore if material calls for strict proof. Defendant ad¬ 
mits the allegation as to removing the old telephone and 
installing the new telephone and states that such removal 
and installation were done at the order and request of 
plaintiff. Defendant denies the allegation that plaintiff 
paid for the transfer, but to the contrary defendant states 

that the only change applicable and the only amount 
40 paid was the charge for installation of the new tele¬ 
phone and that said charge did not constitute con¬ 
sideration for any other act or arrangement than said in¬ 
stallation. Defendant admits the allegation as to paying 
ever since for the new telephone and plaintiff’s classified 
advertising and defendant further states that none of such 
payments either constituted consideration for or had any¬ 
thing to do with the gratuitous accommodation of referring 
telephone calls, regarding which no contractual relation¬ 
ship was created. 

12. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations in 
paragraph 12 and therefore if material calls for strict 
proof. 

13,14. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in paragraphs 13 and 14 and therefore if material calls for 
strict proof. 

15. Defendant admits the allegation in paragraph 15 that 
more than a month prior to early February, 1948, defen¬ 
dant assigned the number Georgia 6012 to another sub¬ 
scriber, as well as the allegation that calls made on Georgia 
6012 for some time subsequent to such assignment went 
direct to the new subscriber without referral of them to 
plaintiff. Defendant states that neither the assignment of 
the number Georgia 6012 to a new subscriber nor the omis- 
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sion of referral of calls to plaintiff nor any other acts or 
omissions of defendant were in violation of any obligation 
or duty owed to plaintiff. 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the remaining two allega¬ 
tions in paragraph 15 the one concerning defendant’s acts 
being contrary and in violation of a promise and agreement 
and the other regarding the new subscriber’s replies to 
calls for plaintiff on her Georgia 6012 number, and there¬ 
fore if material calls for strict proof of both allegations. 

16. Defendant denies the allegations in paragraph 
16. 

41 17. Defendant admits the allegation in paragraph 

17 as to promising to put Georgia 6012 calls on a 
“split reference” as well as the allegation regarding plain¬ 
tiff’s payments to defendant. Defendant states that none 
of such payments either constituted consideration for or 
had anything to do with the gratuitous accommodations of 
“split reference” and referral of calls, regarding which no 
contractual relations were created. 

Defendant denies each and every other allegation in par¬ 
agraph 17. 

18. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation in 
paragraph 18 that plaintiff again noticed calls were not 
coming in, and therefore if material calls for strict proof. 

Defendant admits' the remaining allegations of para¬ 
graph 18. 

19. Defendant denies the allegation in paragraph 19 that 
plaintiff contacted defendant, but to the contrary states 
that plaintiff’s attorney did the contacting. 

The remaining allegations in paragraph 19 are admitted. 

20. Defendant denies each and every allegation in para¬ 
graph 20. 

Wherefore, defendant having fully answered count I of 
the amended complaint prays that the same may be dis¬ 
missed with costs to defendant 
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Answer to Count II 

First, Second, Third, Fourth and Fifth Defenses 

Defendant incorporates by reference, as the first, second, 
third, fourth and fifth defenses to count II of the amended 
complaint, the identical numbered defenses in defendant’s 
answer to count I of the amended complaint. 

Sixth Defense 

Plaintiff, after requesting and obtaining the transfer of 
his business telephone to a new location in a different ex¬ 
change area which made necessary a change in the number 
of his telephone, was guilty of contributory negligence in 
failing to take reasonable steps to make known that 
42 his business telephone number had been changed 
from Georgia 6012 to National 3257 and in failing 
to make known that said new National number could be 
obtained from the information operator until a new tele¬ 
phone directory was published. Said negligence of plain¬ 
tiff was a contributing cause to the failures, if any, to con¬ 
tact plaintiff arising out of the change in number of plain¬ 
tiff’s business telephone. 

Seventh Defense 

1. Answering paragraph 1 of count II, defendant admits 
the allegation as to the amount claimed being in excess of 
three thousand dollars as well as the allegation that this 
Court has jurisdiction. 

Defendant denies each and every part of the allegation 
as to negligence of defendant in total disregard of plain¬ 
tiff’s rights, but to the contrary defendant states that 
count II does not set forth an action for negligence or dis¬ 
regard of any right of plaintiff. 

2 to 10, inclusive. In answer to paragraphs 2 to 10, in¬ 
clusive, defendant adopts by reference paragraphs 2 to 10, 
inclusive of the sixth defense of defendant’s answer to 
count I of the amended complaint. 
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11. In answer to paragraph 11, defendant adopts by ref¬ 
erence paragraph 11 of the sixth defense of defendant’s 
answer to count I of the amended complaint. 

Further answering paragraph 11, defendant denies the 
new allegation as to the existence of a duty on defendant’s 
part to refer calls on Georgia 6012 to the new number, Na¬ 
tional 3257, but to the contrary defendant states it neither 
was nor ever became under any duty or obligation to refer 
calls. 

12. Defendant denies the allegation in paragraph 12 as 
to defendant’s duty to plaintiff. 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations 
in paragraph 12 and therefore if material calls for strict 
proof. 

13 to 17, inclusive. In answer to paragraphs 13 to 17, in¬ 
clusive, defendant adopts by reference paragraphs 13 to 17, 
inclusive of the sixth defense of defendant’s answer to 
count I of the amended complaint. 

43 18. In answer to paragraph 18, defendant adopts 

by reference paragraph 18 of the sixth defense of 
defendant’s answer to count I of the amended complaint. 

Furthering answering paragraph 18, defendant denies 
each and every part of the allegation as to the existence of 
a duty on defendant’s part to plaintiff and violation of that 
duty. 

19,20. In answer to paragraphs 19 and 20, defendant 
adopts by reference paragraphs 19 and 20 of the sixth 
defense of defendant’s answer to count I of the amended 
complaint. 

Wherefore, defendant having fully answered count II of 
the amended complaint prays that the same be dismissed 
with costs to defendant. 

Kabl Michelet 
1118 National Press Bldg., 
Washington 4, D. C. 

Attorney for Defendant 

• ••••••••• 
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47 Filed Mar 31 1949 

Motion for a Summary Judgment 

Defendant moves the Court for a Summary Judgment 
against the plaintiff herein and, for reasons therefor, re¬ 
spectfully refers to the Court the Points and Authorities 
annexed hereto and made a part hereof. 

Keane and Michelet 

By Karl Michelet 

910 - 17th Street, N. W. 
Washington 6, D. C. 

Executive 0124 
Attorneys for Defendant 

Notice of Motion for Summary Judgment 

Please take notice that we have filed in the above cause 
the foregoing Motion and the annexed Points and Authori¬ 
ties in support thereof. The rules of the Court require 
that if you oppose the granting of the above Motion, you 
shall file with the Clerk of this Court, within five (5) days 
from the date of the service of a copy of this Motion upon 
you, or within such further time as the Court may grant, 
or as the parties to this suit may agree upon, a statement 
of the points and authorities upon which you rely, and 
serve a copy thereof as required by said rules. 

Keane and Michlet 
By Karl Michelet 

*•*••••••• 

49 Filed Apr 5 1949 

Order for Summary Judgment for Defendant 

This cause was heard on defendant’s motion for sum¬ 
mary judgment, and the court having considered the mo¬ 
tion, the pleadings and the depositions, it is 



24 


Ordered, that defendant’s motion for summary judg¬ 
ment be granted and the amended complaint be dismissed 
with costs. 

Date: April 5, 1949. 

Alexander Holtzoff 
United States district judge 

*•*•#••••• 
Excerpts from Proceedings. 

3 Mr. Michelet: The change in number arose in 
this manner, Your Honor: The plaintiff had a tele¬ 
phone in his residence. He requested, through his wife, 
that that telephone be transferred from out Northwest to 
downtown Washington, at her office in the Transportation 
Building. That request of the plaintiff is what necessitated 
the change in number. The plaintiff bases his claim upon 
the fact that for two periods the defendant did not refer 
telephone messages. 

The Court: How long were the periods ? 

Mr. Michlet: There were two periods. One of them was 
48 days, Your Honor. 

The Court: Why did that happen? Did the defendant 
give the old number to some other customer? 

Mr. Michelet: That is exactly what happened. 

The Court: That is exactly what happened to me re¬ 
cently. Of course, they should not have done it. 

Mr. Michelet: It was put on the available list. 

The Court: Why did they put it on the available list? 
There are plenty of numbers. You can play around with 
digits almost infinitely. 

Mr. Michelet: Yes, but there are certain restric- 

4 tions on the number of lines that they can use. Each 
number carries a line. 

But to go on with what happened here, Your Honor, as I 
say, for two periods the defendant had not referred these 
calls. Now, the plaintiff claims special damages in that he 
says he missed some prospective customers for his part- 
time orchestra business. He worked in the day time and 
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said that at night time he had an orchestra. He said he lost 
some calls—prospective calls. 

We feel that this case is a classical one of genuine issue. 
We used the discovery procedure provided in the new Fed¬ 
eral Equity Rules and took the plaintiff’s deposition to 
bring out the lack of a genuine issue in bold relief. 

We took the deposition, and our first point, Your Honor, 
is that this arrangement to refer telephone calls was en¬ 
tirely gratuitous. On that point— 

The.Court: Isn’t that part of the general service of 
the telephone company? 

Mr. Michelet: Telephone service is provided by tariffs 
on file with the Public Utilities Commission. They provide 
the charges. We could not put on a charge for those refer¬ 
ral calls because there was no schedule on file with the 
Public Utilities Commission. 

The Court: Isn’t that as much a part of your general 
service as the information service is? When a per- 
5 son dials Information and asks, “What is John 
Jones’ telephone number?” you are supposed, or the 
Information operator is supposed, to give it. That is part 
of the general service that a subscriber pays for. You do 
not break down the various items. The subscriber pays a 
monthly charge; he does not pay so much for incoming 
calls, so much for outgoing calls, or so much for informa¬ 
tion given out by the Information operator. He pays for 
telephone service. Isn’t this part of the telephone ser¬ 
vice? 

Mr. Michelet: Our contention there is, Your Honor, that 
the telephone services are those prescribed in the tariffs, 
and they do set up what the service shall be and what the 
charge shall be for it. 

The Court: I pay so much a month, like every other 
customer of the telephone company. What am I supposed 
to get for that? 

Mr. Michelet: You are supposed to get the use of the 
facilities. They make them available to you to transmit 
messages— 

The Court: Is that all I get for it? I get the right to 
have my name listed in the telephone book. 
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Mr. Michelet: Yes, sir; you get that. 

The Court: I have a right to have my telephone number 
given out by the Information operator if somebody calls 
Information and asks what my number is. 

6 Mr. Michelet: This plaintiff had that; but the 
company does not undertake to transmit a message, 

which this calls for. The telephone company has this situ¬ 
ation: It does not want Information to be overloaded; 
therefore, when a number is changed, the company will, in 
the normal course of events, make arrangements for re¬ 
ferring calls. 

The Court: Of course, the whole difficulty, I think, 
arises from the fact that the telephone company used to 
publish a new telephone book every six months. Now it 
takes over a year. Over a year elapses, and so many peo¬ 
ple change numbers in the meantime. That is the real 
trouble. 

Mr. Michelet: That is part of the trouble here, yes. On 
this one point, we say that this arrangement was gra¬ 
tuitous. 

The Court: I understand that. 

Mr. Michelet: His wife testified she paid nothing for 
it. She was told that we could not charge for it. 

The next point, Your Honor, is as to the damages here. 
As to his tort claim, we say that he must show demonstra¬ 
ble damages. 

The Court: That is a question of evidence, not of plead¬ 
ing. 

Mr. Michelet: Yes, Your Honor; and on the deposition 
the plaintiff has said it is impossible for him to show any 
piece of business that he lost by reason of not having a 
telephone call referred. 

7 The Court: I see. 

Mr. Michelet: It is very strong on that point. 

As to contracts, Your Honor, we appreciate that plaintiff 
may be entitled to nominal damages; but we say, under the 
new rules, that he presents no genuine issue if he is to get 
nominal damages. 

*••••••••• 
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Mr. Michelet: Well as to the tort particularly; and the 
sole kind of damages he is relying on under his contract 
claim here is that he lost contracts with some prospective 
customers whom he can’t name. This is his sole type of 
damages. 

The Court: You don’t have to read it, if that is 

8 what he said. 

Mr. Michelet: Yes, sir; he does say that. 

• •*•*•••*• 

The Court: I observe in paragraph 16 of the com- 

9 plaint it is alleged that: 

“Defendant then admitted its negligence hereinabove 
complained of and promised ^nd assured plaintiff that 
henceforth, until publication of a new directory, which has 
not yet been published, all calls made on Georgia 6012 
would be put on a ‘split reference,’ and those for plaintiff 
would be referred to plaintiff’s new phone, National 3257.” 

What is your reason for not carrying that out? 

Mr. Michelet: The number he had before, Georgia 6012, 
was given to a Mrs. Horowitz. Mrs. Horowitz’ mother 
tried to get her through the split reference. She called 
Georgia 6012. She had difficulty, so Mrs. Horowitz com¬ 
plained about the matter, saying, “My invalid mother can’t 
get me.” 

So the telephone company cut off the split reference, and 
off went the split reference service. 

The Court: That was not quite fair. 

Mr. Michelet: No, it was not. It is a kind of situation 
wffiere the matter was not carried through far enough when 
the complaint was made; it was acted on immediately. 
*•**#*••#* 

11 Now, why didn’t you do that with this customer? 

This customer’s loss of telephone calls probably 
means much more to him than it would to me, because to 
me it is a purely social matter, but this person would get 
telephone calls for business purposes. 

On your own statement, Mr. Michelet, I do not think he 
was treated fairly by the telephone company. 
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Mr. Michelet: Your Honor, as I understand the situa¬ 
tion, there is difficulty in getting enough lines to take care 
of the applications. 

The Court: There is difficulty in getting enough lines, 
perhaps, but there are plenty of digits. There are 10,000 
digits in each exchange, or a thousand digits, and the 
number of computations that can be made with those digits 
is almost infinite. 

12 Mr. Michelet: There would be no difficulty with 
numbers; but when you have a split reference, you 

tie up three lines. 

The Court: But the objection was in assigning his num¬ 
ber to somebody else in the first instance. That -was the 
real objection. 

Mr. Michelet: Yes. 

The Court: The telephone company should not have 
assigned that number to a new customer until the new di¬ 
rectory came out. 

13 The Court: I have no sympathy with your posi¬ 
tion at all. I have a doubt as to whether the plain¬ 
tiff has made a cause of action. But he has a grievance, 
especially if his calls were business calls. 

Mr. Michelet: I think he says he has no damage and 
can’t prove any. 

• ••••••••• 

16 Mr. Wood: A representative of the telephone 
company told her, “We cannot give you Georgia 
6012 because the area that you want the phone moved to 
is in a different area or exchange. However, we will give 
you a new telephone number, and we will refer calls to 
that new telephone number when your old one is called. 
The special operator will tell whoever calls to call so 
and so.” 

#••*••*••• 

21 Opinion. 

The Court (Holtzoff, J.).: The Court commiserates and 
sympathizes with the plaintiff. I think what has happened 
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here should not have happened. I think perhaps it is a 
matter that the Public Utilities Commission might take 
cognizance of, beause situations such as arose in this case 
are not isolated and have arisen from time to time. 

The Court is of the opinion, however, that there is no 
cause of action for damages. The Court does not feel that 
there is any breach of contract shown or any tort. 

For that reason, and for that reason alone, the Court 
will grant defendant’s motion for summary judgment. 

Mr. Wood: Your Honor, I do not like to, and I am not, 
questioning your judgment, but I think you should read 
that Somerville case thoroughly. 

The Court: I have. 

Mr. Wood: Very well. We note an appeal from Your 
Honor’s ruling. 

The Court: I beg your pardon? 

Mr. Wood: Your Honor has ruled that summary judg¬ 
ment should be entered in favor of the defendant? 

The Court: I have announced my ruling. 

Mr. Wood: Oh, I thought you had not. 

The Court: You will submit an appropriate order, 
please. 

(The hearing was concluded.) 

• •*••••••• 

Excerpts from Depositions. 

56 E. Bradley Clay a witness of lawful age, was duly 
sworn, and being examined by counsel, testified as 
follows: 

Direct examination 
By Mr. Michelet: 

• ••***#**• 

Q. Briefly, what is the anture of your orchestra busi¬ 
ness? A. Booking bands for various affairs, dances, wed¬ 
dings, teas, cocktails, restaurants, furnish music for all 
occasions. 

Q. Do you have more than one orchestra? A. I took 
various bands—three, five, seven, thirteen. 
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Q. That is the numbers of players in the bands; is that 
what you mean? A. The best way to say is people 
57 call up and they want a seven-piece band and I quote 
a price, and they say, “Well, how much is a five- 
piece band?” I will say on a five-piece band. If they want 
a trio like weddings or cocktail, for instance, most people 
for a small gathering will book a trio—that is a three-piece 
band. 

62 Q. Mr. Clay, would you please state the names 
and addresses of all persons you know about who 

w’ere unsuccessful in completing calls on Georgia 6012 to 
inquire about or to engage your orchestra? A. That is 
impossible. 

Q. Do you know of any? A. Well, I was playing at 
Patuxent Air Base. I just got them New Years and they 
said they would have dances every Saturday night and if 
that man or whoever books the bands there called again, 
that I can’t prove. 

Q. In that case you don’t know’ whether he tried to call? 
A. No, sir; I can’t prove it. There is no way I can prove 
that he called or didn’t call, and I can’t prove that any¬ 
one called. 

63 Q. Do you know the man’s name? A. Well, the 
fellow who engaged me for the New Years’ job is 

the name that I had when he did call. I had a tenor sax 
man to get in contact with this man if possible, to see if 
the jobs were going through, and he was told that this man 
was no longer at the Camp and, not having any new ad¬ 
vertising out, I just let the whole matter drop, and it is too 
far away for me to go down and find out about the job; 
so I just let it go, thinking maybe they would call later on. 
But there is no way they could get in touch with me if they 
did call. 

• »•••••••• 


9 
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Q. You have had musicians tell you. I am inquiring 
about people who wanted to engage your orchestra. A. 
No, sir. 

Q. Have you been advised of any of that character? A. 
Since my telephone has been out of order to contact people 
that way I would have to call thousands of people in Wash¬ 
ington, and if I’d call them up and they didn’t call, well, 
it would make me feel silly. That is why I would 

64 call them if they called me to see if they wanted my 
band. I don’t go about business that way. 

Q. Do you have any affidavits from any people who said 
that they tried to get you and couldn’t? A. Sure, yes, sir. 

Q. Can you give us the name and address of one of 
those? A. I think Mr. Driskill has those affidavits. 

Q. Do you know the names and addresses of any of those 
people who had given you affidavits? A. Well, the affi¬ 
davits that people who tried to reach me on Georgia 6012 
couldn’t get me, so I went around the next day and got 
those affidavits. I don’t know where they live, but we have 
the affidavits now. 

Q. Do you know the names of any of those people who 
gave you the affidavits? A. Mr. Driskill has them. 

Q. I am asking you do you know? A. Sure I know. 

Q. Would you give them to us? the names? A. Well, 
let’s see. 

Q. Mr. Clay, when we spoke of affidavits, you had in 
mind written statements? A. That is right. 

Q. Although not under oath, did you not? A. That is 
right; yes, sir. 

65 Mr. Clay, previously, I asked you if you could 
give us the names of any persons who tried to get 

you on Georgia 6012 and were unsuccessful. Can you give 
us the name of one person now? A. Preston W. Riley, 1906 
Evans Parkway, Silver Spring, Maryland. 

Q. When did he try to get you? A. February 27, 1948, 
at 7:50 p.m. 
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Q. That is what he says. Now, can you give us the name 
of any other person? A. Well, this is dated 2/28/48: “I 
tried to call Mr. Clay Saturday night about 7:30,” and this 
is signed by Richard Cutler, 3621 T Street, Northwest. 

Q. Mr. Clay, do you know of any other persons in addi¬ 
tion to these two who have advised you that they tried to 
get you on Georgia 6012 and were unsuccessful? A. Well, 
I have to say no. People said they tried to get me but I 
don’t recall the names, to be honest. 

Q. Do you have any written statemetns from any other 
persons besides these two? A. That is all I have. 

Q. Do you know what business these two persons are 
engaged in? A. Well, Mr. Riley is in the barbershop busi¬ 
ness. He owns a barbershop in Silver Spring, 
66 Maryland, and Mr. Cutler is a musician. 

Q. Does he, at times, play in your orchestra? A. 
He did, yes, sir. 

Q. Mr. Clay, at all times involved in this suit you have 
had telephone service to your home over Taylor 1381, have 
you not? A. That is right. That is night service; yes, sir. 

Q. Beg pardon? A. It is a night ’phone, not a business 
’phone. It is a residence ’phone. 

Q. But it has been in operation both day and night; any¬ 
one seeking to call could put through a call although there 
may not have been anyone to answer, but the service was 
such that it would have rung the ’phone at your home? 
A. Yes, sir; sure. 

Q. Also at all times involved in this suit your advertis¬ 
ing in the classified telephone directory under the heading 
of “Orchestras” showed Taylor 1381 as your night, Sun¬ 
day and holiday number, did it not? A. I am pretty sure 
that is right; yes, sir. 

Q. In November of 1947, did you have the service on 
your business telephone, National 3257 changed from the 
100-call rate at $5.50 a month to the 50-call rate at $3.50 
a month? 

• ••••••••• 
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68 A. Well, at night we have an unlimited ’phone, 
and if I have people to contact at night I use my 

night telephone, and my day ’phone is used only for in¬ 
coming business calls. 

• •••*##••• 

69 A. We don’t use—the National number is used 
only for incoming calls, day business ’phone, and 

the Taylor number at night is used for most outgoing calls. 
It is an unlimited ’phone; it is a residence ’phone; and all 
the calls on the National number are business, only people 
calling our office to engage our band. 

70 Q. In the daytime? A. That is right; yes, sir. 

Q. Mr. Clay, how many orchestra engagements 

did you play in the month of February 1948, if you recall? 
A. In February? I think it is three. I am not sure. It is 
on that (indicating). 

Q. I will hand you that slip that your counsel handed 
to me. A. That is right; yes, sir. 

Q. You played three? A. That was in— 

Q. February of 1948. A. That is right; three jobs, yes, 
sir. 

Q. On what dates did you play those engagements? A. 
February 13, February 14, February 18. 

Q. As to the engagement on February 13, can you give 
us the name and address of the person who engaged your 
orchestra? A. It is Colorado Society; the president of 
the Colorado Society is Elwood Baker. He is in the in¬ 
surance business. His address I would have to get from a 
telephone book. I have his address. I have the addresses 
of all of them. 

Q. Can you give us the date you received that 

71 engagement? 

72 Q. As to the engagement on February 14, would 
you give us the name and address of the person who 

engaged your orchestra? A. It is the Amvets World War 
II veterans. 
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Q. And who is the person that you dealt with there, if 
you remember? A. There are two or three people called 
up but I don’t remmeber the names. One says, “I am 
so-and-so of the Amvet Association.” I mail out the con¬ 
tract to the Amvet headquarters and they send me the con¬ 
tract back and that is the way it is done. 

73 Q. Do you have that contract, a copy of that 
contract? A. No I do not, but I can get the man’s 
name if that is what you want. 

Mr. Driskill: May I say that if you can locate that con¬ 
tract I will show it to Mr. Michelet at any time that I get 
it. I will be glad to do it. So please try to locate it. 

By Mr. Michelet: 

Q. If you do have such a contract would that be in your 
wife’s custody? A. It is on a piece of paper like this (in¬ 
dicating). I will write that down. It should be, yes, sir. 
She should have it. 

Q. Can you give us the date you received that engage¬ 
ment? A. No, sir; I can’t. 

Q. It was played on February 14 of 1948? A. Yes, sir. 

Q. Did you receive that engagement in 1947? A. That, 
sir, I can’t answer. I would say yes. I would have to 
say yes. 

• •••••*••• 

75 Q. Mr. Clay, I believe you mentioned the third 
engagement on February 18? A. Yes, sir. 

Q. Can you give us the name and address of the person 
engaging you? A. That was for the Veterans of Foreign 
Wars, Mr. Charles M. O’Malley. He lives on Alabama 
Avenue—I don’t know whether it is northeast or southeast. 
Charles M. O’Mally. He is the commander of the Veter¬ 
ans of Foreign Wars, Police and Firemen’s Organization. 
The Veterans of Foreign Wars have the police and fire¬ 
men’s organizations. He is the commander of the police 
and firemen of the Veterans of Foreign Wars. 
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Q. Mr. Clay, can you give us the date you received that 
engagement? A. A year back. 

Q. Pardon? A. A year back from this date. 

• •••••*••• 

77 Q. Mr. Clay, directing your attention to the 
month of January 1947, can you tell us how many 
engagements you played that month? A. Eight. 

Q. Can you tell us as to those eight engagements the 
respective dates of receiving the engagements and the date 
of performance? Now as to any of them. A. Well, the 
only date that I can give you was booked back is VFW, but 
I don’t recall when any of the people called up. The only 
record I have is the dates I played on the job. 

Q. Mr. Clay, as to the month of January 1947, can you 
give us the gross receipts from the eight performances? 
A. January 1947 the gross receipts are $985. 

79 Q. Did you list Georgia 6012 with your Union 
headquarters, your orchestra work telephone num¬ 
ber? A. Yes, sir. 

Q. On July 1947, your business telephone was removed 
from your home and installed in your wife’s office in the 
Transportation Building downtown; isn’t that correct? 
A. Yes, sir. 

Q. You asked your wife to arrange for that change, did 
you not? A. That is right. 

Q. And in connection with that change your business 
telephone number was changed from Georgia 6012 to Na¬ 
tional 3257, isn’t that correct? 

• ••••••••• 

81 Q. Have you distributed business or announce¬ 
ment cards showing your new number to be Na¬ 
tional 3257 ? A. This year, yes, sir. 

Q. Did you do that last month? A. I would say last 
month; yes, sir. 
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Q. Started it last month? A. I am not sure of the 

82 date. I will have to get that from the printer. I 
had to wait until the new directory came out until 

I could mail out the advertising under the new number I 
have now. 

Q. If the new directory came out in March, the date that 
you first mailed that out under your new number would be 
March 1948; is that right? A. I have to make myself clear. 
I had to wait until the new ’phone book came out and I 
had to wait long enough to know that those new’phone 
books were out before I could start my printing, mailing 
out now. Because, if I mailed out before the new book had 
been distributed, I would be throwing my money away. 

I had to wait until the new books were distributed in 
Washington. Then I had it printed and mailed it out. 

Q. You had the number National 3257 from July on? 
A. That is right. I was afraid people would call Georgia 
6012, and I had to wait until the new book before making 
a mistake about calling National 3257. 

Q. If they called that National number they would hay$ 
gotten your wife at the new number? A. That is after the 
new book was printed. 

Q. Before the new book was printed, isn’t that right? 
A. No; because before the new book was printed I 

83 didn’t have Georgia 6012. 

Q. If they called National 3257 they would have 
got your wife? A. If I had advertising on the National 
3257 number they would have got her. 

Q. The facts are if they had called that number, irre¬ 
spective of advertising, they would have got your wife at 
her office in the Transportation Building? A. Sure. 

• •••••«••• 

84 By Mr. Michelet.: 

Q. What number is listed for your business telephone in 
the telephone directory now in use, Mr. Clay? A. Well, the 
telephone number Georgia 6012 is what this case is based 
on— 




Q. Since the new telephone number came out, what is 
your business number, if you know? A. National 3257. 

Q. You no longer are listed or have the number listed 
for you of Georgia 6012 in the new directory? A. No, sir, 
not Georgia 6012, not that I know of, because I haven’t 
examined the book thoroughly, but my ad is under National 
3257 in the 1948 edition. 

Q. Mr. Clay, how did you first discover that the tele¬ 
phone company was not referring calls for you under 
Georgia 6012 to your National 3257 number? A. As I ex¬ 
plained, I was getting plenty of calls up until December 
and all of a sudden no calls, and I said to myself, “Well, I 
didn’t get a call today, maybe the ’phone will ring tomor¬ 
row.” Well, comes tomorrow, and I got to thinking, 
“Well, it is a Christmas holiday, and I am pretty well 
booked, maybe the people are booked up for the season.” 
So January come along. I got to thinking, I said, “I didn’t 
get a call today; maybe I will get a call tomorrow.” To¬ 
morrow comes—“Well, sure we will get a call tomorrow” 
and the time goes on and on and no business and 

85 my wife says, “My golly, Clay, I don’t know why 
we are not getting business. We have got fine bands. 

I don’t know. Why don’t you call your number? Maybe 
the operator has gone to sleep.” 

I called Georgia 6012, thinking, as I was promised, that 
the telephone call would be transferred, that the telephone 
company would transfer my calls until the new directory 
comes out and the operator would say, “What number are 
you calling,” and some lady answered the ’phone and she 
had had the ’phone since December and she was taking 
all the calls. 

86 Q. Did you personally report to the telephone 
company the break in reference calls? A. No, sir. 

Q. Have you ever reported to the telephone company 
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about some break in reference calls? A. No, sir, I reported 
everything to Mr. Driskill, my attorney. 

*#*•*•••*• 

88 Q. During the visit we have been talking about, 
did you give to the Horowitz’s your new business 

telephone number, National 3257, and your residence num¬ 
ber, Taylor 1381? A. I don’t think so, sir, because she 
told me if anybody should call they would refer them to 
information. I don’t think I left—maybe I did and maybe 
I didn’t. I am not positive on it. It seems to me like I 
left a calling card; I am not sure. I am not positive about 
that. 

Q. You don’t know whether you did or didn’t; is that the 
situation? A. Well, I am not too sure to be honest, because 
Mrs. Horowitz said, “If anyone should call any more I will 
refer them to information,” and thinking if anybody 
should call there she would refer them to information and 
information would refer them to me. I think that is the 
way it stood. I am not sure. 

89 Q. Mr. Clay, you have testified that you are en¬ 
gaged in the orchestra business. What other work, 

if any, do you do besides orchestra business? A. Well, do 
you have to know that question? 

Q. Yes. I would like to have that question. I would 
like the answer. A. I work in the State Department. 

Q. How much time do you devote to your State Depart¬ 
ment job? A. Well, from 8:45 to 5:30. 

Q. Five days a week? A. Five days a week; yes, sir. 

Q. Your work at the State Department is on a full-time 
basis, is it not? A. Yes, sir. 

Q. Your orchestra performances are played in your 
spare time, is that correct? A. Well, at nights. 
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91 Betty Clay a witness of lawful age, was duly sworn, 
and being examined by counsel, testified as follows: 

Direct Examination 

By Mr. Michelet: 


92 Q. Would you describe bow you kept those rec¬ 
ords? On what paper did you keep them, for in¬ 
stance? A. Just scraps of paper. 

Q. Separate pieces of paper; you didn’t keep them in 
a book? A. I have no journal or any consecutive record. 

Q. As calls came in to you on the ’phone you jotted down 
information regarding the call that came in? A. Either 
that or I remembered it. 

Q. Did you note on these slips of paper that you did 
keep the date of receiving engagements? A. No. 

Q. What did you note down, for instance, when someone 
called in to inquire about engaging an orchestra? A. Well, 
I would note the name of the party calling and when the 
engagement was to be and what size orchestra they wanted, 
and if they knew where the dance was to be I would note 
that. That is about all. Get their number in case I would 
have to contact them. 

Q. Have you kept those slips of paper of that nature that 
you made for the year 1947? A. No, sir. 

Q. What happened to them, Mrs. Clay? A. I threw them 
away. 

Q. When did you do that? A. Just every once in 

93 a while after I would get an accumulation of them. 
They were of no importance. 

Q. I hand you a paper showing a summary of business 
for the year 1947 submitted to me by counsel for the plain¬ 
tiff. Can you tell me from what records that was made up? 
A. Well, it was made up from such slips of paper as I had 
about the telephone calls, and from the calendar or from 
various paper publicity that we had on the jobs, and from 
what Mr. Clay and I could remember at the time this was 
made up. 







40 


Q. Was that made up fairly recently, Mrs. Clay? A. 
Yes, sir. 

Q. In 1948? A. Yes, sir. 

Q. March of 1948, was it? A. Must have been. It says 
“No business’’ in March, so it must have been. 

Q. Do you have the records from which you made up 
that summary? A. No, I have not. 

Q. What has happened to them? A. Well, they were the 
slips of paper and from memory and the only thing I have 
that I know that I have would be the various notations in 
the checkbooks, but I don’t have all of those. 

94 Q. You don’t have the records that you did have 
when that was made up? A. No. 

Q. You have thrown those away since the time of making 
that up? A. After I had gathered together everything 
that I could I thought this was sufficient, that had every¬ 
thing on it, that I no longer needed those other things. 

Q. Mrs. Clay, do you have copies of contracts that were 
made covering the engagements performed by Mr. Clay? 
A. No, sir. 

Q. You don’t have any of those? A. No, sir. 

Q. Did you have them? A. We had them only until after 
receiving payment for the job. 

• ••••••••• 

96 Q. Mrs. Clay, in July of 1947, a telephone then 
numbered Georgia 6012 was removed from your res¬ 
idence and installed with the number National 3257 in your 
office in the Transportation Building; is that correct? A. 
It is. 

Q. Are you the one who made the request to the Tele¬ 
phone Company to change the location of that telephone? 
A. Yes. 

99 Q. Did you and she discuss as to what could be 
done for calls for you and your husband over your 
Georgia 6012 number after the change to a National num¬ 
ber? A. Yes, sir. 
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Q. What did she say would be done? A. She told me 
that anyone calling Georgia 6012 the call would be referred, 
the party would be told the number had been changed to 
National 3257. 

• ••••••••• 

100 Q. She didn’t promise you that the Georgia 6012 
number would not be reassigned, did she? A. No. 

Q. Did you make inquiry as to whether there would be 
any charge for reference of calls? A. Yes, I did. 

Q. What inquiry did you make ? A. I asked if there was 
a charge for that and informed that there was no charge. 


101 Q. How did you first find out that the Georgia 
6012 number had been assigned to another sub¬ 
scriber? A. By calling the number. 

Q. And when was that, Mrs. Clay? Do you recall when 
that took place? A. Early in February. 

Q. Early in February? A. Yes. 


103 Q. Mrs. Clay, your husband has testified to three 
orchestra engagements which he played in the month 
of February 1948. What, if anything, did you have to do 
with the making of those engagements? A. Nothing. 

Q. You didn’t make any of those three engagements; is 
that correct? A No, sir. 
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BRIEF FOR APPELLEE 

I 

COUNTERSTATEMENT OF THE CASE 

Introduction 

This is an appeal from an order of the District Court 
granting the motion of the defendant Telephone Company 
for summary judgment and dismissing the complaint of 
plaintiff (appellant). [Joint App. 23]. 
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The location of plaintiff’s business telephone was 
changed, at his wife’s request , from his residence to a 
downtown office building. This telephone transfer from 
one exchange area of "Washington, D. C., to another neces¬ 
sitated a change in the telephone number from GEorgia 
6012 to NAtional 3257. 

The instant case is confined to defendant’s omissions, 
later on, in not advising persons who tried to reach plaintiff 
over GEorgia 6012 that the number of that telephone had 
been changed to NAtional 3257. There is no complaint as to 
inability to put through outgoing calls and it is admitted 
that anyone knowing the new National number would 
have no difficulty putting through incoming calls to the 
relocated telephone. (Joint App. 36). There is no alle¬ 
gation or even contention that reference of calls was re¬ 
quired or provided for by the telephone tariffs which 
regulate local telephone service and are on file with the 
Public Utilities Commission. 

Plaintiff’s Theory of Liability 

Amended Count I alleges breach of oral promise to ad¬ 
vise, until publication of a new telephone directory, callers 
on plaintiff’s old business telephone number, GEorgia 6012, 
of his new business telephone number, NAtional 3257. 
(Joint App. 2-6). 

Amended Count II alleges negligent violation of a tort 
duty, likewise, to refer calls and claimed to be owed to 
plaintiff as an individual by reason of the oral promise. 
(Joint App. 6-11). 

Damages were claimed for loss of prospective orchestra 
engagements and for “annoyance, inconvenience, loss of 
time, discomfort, and great mental anguish”. (Joint App. 
6 , 10 ). 
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The Facts 

•* ■ ^ » , .. W 

For the purposes of review of the summary judg¬ 
ment, the following facts appear from the allegations 
of the amended complaint as pierced by the admissions 
in the depositions of plaintiff and of his wife, she having 
been his authorized speaking agent (Tr. 79) in dealing 
with the defendant: 

Plaintiff, during all times involved in this suit, had a 
day-time job in downtown, Washington, eight (8) hours 
a day—five (5) days a week, which was entirely separate 
and distinct from his part time dance orchestra business 
conducted at night as occasions arose. The relocated tele¬ 
phone about which plaintiff filed this suit was maintained 
for his orchestra business and not his regular business. 
(Joint App. 2-3). Plaintiff does not claim any injury 
to his regular business. 

Up to mid-July of 1947, plaintiff maintained in his apart¬ 
ment home a residence telephone, TAylor 1381,* as well 
as his orchestra business telephone, GEorgia 6012. This 
apartment, where he and his wife lived, is located at 1404 
Tuckerman Street, N. W. She, having no outside em¬ 
ployment prior to July, 1947, answered daytime telephone 
calls, including those on GEorgia 6012, while he was down¬ 
town on his regular job. “On or about July 17, 1947, 
Plaintiff’s wife secured outside employment”. j(Joint 
App. 3). She testified in her deposition that between the 
17th and the 20th of July, 1947, she telephoned to a rep- 


* Plaintiff never has complained regarding this residence tele¬ 
phone, TAylor 1381, which is still in use at his home under the same 
number. However, this residence telephone is incidentally impor¬ 
tant, because of plaintiff’s admissions that he could be.reached over 
it nights, Sundays and holidays and that his orchestra advertisement 
in the classified section of the Telephone Directory showed TAylor 
1381, as the number on which plaintiff could be reached nights, 
Sundays, and holidays. (Joint App. 32). 
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resentative of defendant at the GEorgia exchange re¬ 
questing that plain tiff's telephone, GEorgia 6012, be 
removed from his residence and installed in her office 
in the Transportation Building, which was done “within 
a day or so”. (Tr. 96-100). 

Referring to the same conversation between plaintiff’s 
wife and defendant’s GEorgia exchange representative, 
the following are excerpts from the former’s deposition 
(Joint App. 40-41): 

“Q: Mrs. Clay, in July of 1947, a telephone then 
numbered GEorgia 6012 was removed from your resi¬ 
dence and installed with the number NAtional 3257 
in your office in the Transportation Building; is that 
correct? A: It is. 

“Q: Are you the one who made the request to 
the Telephone Company to change the location of that 
telephone? A: Yes. 

• • • • 

“Q: Did you and she discuss as to what could be 
done for calls for you and your husband over your 
GEorgia 6012 number after the change to a NAtional 
number? A: Yes, Sir. 

“Q: What did she say would be done? A: She 
told me that anyone calling GEorgia 6012 would be 
referred, the party would be told the number had 

been changed to NAtional 3257. 

• • • • 

“Q: She didn’t promise you that the GEorgia 6012 
number would not be reassigned, did she? A: No.* 

“Q: Did you make inquiry as to whether there 
would be any charge for reference of calls? A: Yes, 
I did. 


* This answer, coupled with the allegation in the amended com¬ 
plaint that “Plaintiff (acting through his wife) called Defendant's 
business office. ...” to make the arrangements for change of loca¬ 
tion of the telephone GEorgia 6012 (Joint App. 3), completely re¬ 
futes the unsupportable conclusion in Appellant’s Brief, page 3, 
that defendant told plaintiff “his old number would not be re¬ 
assigned to anyone else, . . .”. 
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“Q: What inquiry did you make? A: I asked if 
there was a charge for that and (was) informed that 
there was no charge.’’ 

This uncontroverted testimony clearly shows that de¬ 
fendant made no promise against reassignment of the 
GEorgia 6012 number and that the arrangement for re¬ 
ferring calls was an accommodation without charge. 

Calls were referred for about five (5) months from 
July to about December 26, 1947. (Joint App. 4, Tr. 18). 
For forty-eight (48) days from about December 26, 1947, 
to February 11, 1948, there was a break in the reference 
of calls resulting from reassigning GEorgia 6012 from 
the available list to a new subscriber. (Joint App. 5, 24; 
Appellant’s Brief, Page 7). There was no dispute be¬ 
tween the parties from which any purposeful or deliberate 
action directed against plaintiff could be inferred, but 
to the contrary, upon the matter being called to defend¬ 
ant’s attention on February 11, 1949, defendant immedi¬ 
ately agreed to put on a “split reference” so that callers 
for plaintiff on GEorgia 6012 would be referred to his 
new NAtional number and calls for the new subscriber on 
GEorgia 6012 would be properly directed. (Joint App. 
5). 

A subsequent break of about ten (10) days in the re¬ 
ferral of calls occurred beginning February 18, 1948, like¬ 
wise unaccompanied by any dispute with plaintiff from 
which deliberate action directed against him could be 
inferred. This break was rectified on February 27, 1948, 
and thereafter no further difficulties arose. Also, the new 
March 1948 Directory was published shortly thereafter, list¬ 
ing plaintiff’s new NAtional 3257 number for the telephone 
on his wife’s desk at the Transportation Building so 
that from that time forward the entire telephone problem 
was completely straightened out. (Joint App. 5-7, 37; 
Tr. 19; Appellant’s Brief 7,8). 
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In alleging damages, plaintiff claims he lost prospective 
orchestra engagements and suffered “annoyance, incon¬ 
venience, loss of time, discomfort, and great mental an¬ 
guish”. (Emphasis supplied). 

Plaintiff was asked in taking his deposition and did not 
know of any persons who were unsuccessful in complet¬ 
ing telephone calls on GEorgia 6012 to inquire about en¬ 
gaging his orchestra. The only persons he knew about 
who unsuccessfully tried to call on GEorgia 6012, regard¬ 
less of the purpose of the call, were a barber and an 
orchestra player who both tried to call the telephone at 
the office in the Transportation Building after 7:00 P. M. 
Plaintiff testified that this telephone, which is the 
one in suit, w’as a 11 day business phone’’ and was for 
“only people calling our office to engage our band”. “Q: 
In the daytime? A: That is right.” (Joint App. 30-33). 

Plaintiff’s orchestra advertisement in the classified sec¬ 
tion of the Telephone Directory advised patrons for plain¬ 
tiff’s orchestra to call TAylor 1381— nights, Sundays and 
holidays—, TAylor 1381 being plaintiff’s residence tele¬ 
phone which was not involved in any change of number 
and as to which plaintiff admits everything was satis¬ 
factory at all times. (Joint App. 32). 

Such original records as previously existed on profits 
from plaintiff’s orchestra business, although not sufficient 
to sho-w earnings for comparable periods, have been de¬ 
stroyed or thrown away by plaintiff’s wife. (Joint App. 
39-40, Tr. 61). 

As to claimed loss of time and inconvenience, the relo¬ 
cated telephone in suit with the new National 3257 number 
was always usable for outgoing calls and was admittedly 
usable at all times for incoming calls, provided the person 
calling in knew or found out from information the new 
number. (Joint App. 36). 
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Plaintiff was not inconvenienced about going to the Tele¬ 
phone Company’s office to make complaints because he 
never reported to defendant any break in reference of 
calls, but reported the cessations of reference to his at¬ 
torney, who then made the oral complaints to defendant. 
(Joint App. 37-3S). 

For the tw T o breaks in reference of calls, one for 48 days 
and the other for 10 days, totaling 58 days, plaintiff 
claims over his part time orchestra business “compensa¬ 
tory damages of Twenty-five Thousand Dollars ($25,- 
000.00), and exemplary damages in the amount of Twenty- 
five Thousand Dollars ($25,000.00)”, and “Demands Trial 
By Jury (Joint App. 11). 

n 

SUMMARY OF ARGUMENT 

A. The uncontroverted facts show that plaintiff does 
not have a cause of action for breach of contract. 

The gratuitous promise by defendant’s representative 
to advise calling parties on plaintiff’s old telephone num¬ 
ber of his new number was not binding because not sup¬ 
ported by consideration. The defendant was not bargain¬ 
ing for any legal consideration in saying that it would 
refer calls and no consideration 'was exchanged between 
the parties in connection therewith. The facts show the 
absence of any advance expectation on plaintiff’s part to 
have referral of calls, thus precluding any obligation to 
refer calls implied in fact as part of plaintiff’s subscrip¬ 
tion contract, plaintiff not having alleged or shown that 
any Public Utilities Commission tariff required or covered 
such referral. Courts will not read into a public utility 
contract an obligation to render free accommodation. De¬ 
fendant was forbidden by law from charging for referral 
of calls without a tariff thus raising a question as to 
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defendant’s power to obligate itself by contract to fur¬ 
nish such reference accommodation. 

B. The facts show no tort was committed. Tort law 
differentiates between intentional and unintentional harms, 
affording more extensive protection in the field of the 
former than the latter. Intentional means intention to 
inflict the harm suffered by plaintiff. The harm suffered 
by plaintiff, if any, from non referral of calls was not 
intentional. Mere entering upon performance of the 
gratuitous arrangement to refer calls imposed no duty 
to continue, since defendant’s conduct stopped short of 
launching a force of harm, but was at most a discon¬ 
tinuance of being an instrument for good. There was 
no misrepresentation by defendant and in the absence 
thereof, reliance, if any, on defendant’s being an in¬ 
strument for good does not make discontinuance of do¬ 
ing the good a violation of legal duty. In addi¬ 
tion to legal duty, (a) proximate cause, (b) damages, and 
(c) extent of plaintiff’s interests legally protected are all 
affected by whether or not defendant intended to inflict the 
harm, if any, suffered. The two telephone cases, one 
involving Mr. Sommerville, and the other Mr. Cain, both 
decided by this Court, indicate recognition in this juris¬ 
diction of the differentiation between suffering intentional 
harm (Mr. Sommerville who recovered damages) and un¬ 
intentional harm without demonstrable damages (Mr. Cain 
who had his complaint dismissed as a matter of law). 
Negligent causes of action such as that alleged in the in¬ 
stant case fall in the field of unintentional harms. The 
Litchman negligence telephone case held the plaintiff was 
not entitled to go to the jury on the mental anguish, 
uncertain and remote elements of “ discomfort, armoy- 
ance, inconvenience, and Jiumiliation ,> , in the absence 
of physical or financial injury or loss. The facts 
in the case at bar show that the plaintiff does not 
know of and cannot show a single customer who 
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attempted to reach him to hire his orchestra and was un¬ 
successful in contacting him because of non referral of 
calls. This Court can take judicial notice that orchestra 
business is sensitive to lowering of economic conditions, 
as the Supreme Court of Wisconsin did regarding a jew¬ 
elry business. From the facts in this record, such of the 
surrounding facts as this Court may notice judicially, as 
well as the fundamental uncertainties on causation, it ap¬ 
pears that falling off of business generally was the real 
cause of such diminution of orchestra business as plaintiff 
suffered and not non-referral of calls. Plaintiff on the 
facts in the instant case must lose on the essential ele¬ 
ments of both proximate cause and absence of demon¬ 
strable damages. Although public utilities should be held 
to answer where legally responsible, it is against public 
policy to unduly extend their liabilities with a consequent 
increase in the cost of service to the public. 

C. Defendant’s motion for summary judgment was cor¬ 
rectly granted by the lower Court. The piercing of for¬ 
mal allegations by sworn uncontroverted facts is one of 
the purposes of Rule 56 on summary judgment. WTiere, 
as in the instant case, on the facts developed the court 
at trial would be required to direct a verdict for the 
defendant, then defendant is entitled to summary judg¬ 
ment on its motion. 

Defendant was entitled to a summary judgment, not only 
because the facts, as developed, showed that plaintiff had no 
cause of action, but also because the facts showed that 
there was no genuine issue as to damages, and damages 
are in this case an essential element to plaintiff’s cause 
of action. 
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m 

ARGUMENT 

A. 

The Action Is Not Maintainable As One For 
Breach of Contract 

Plaintiff’s agent having been advised that there would 
be no charge, the gratuitous arrangement for advising 
calling parties of the change in number, without resort 
to the information operator, did not create any contrac¬ 
tual relations, obligations, or duties. 

In making the gratuitous arrangement, the parties did 
not bargain for any exchange between them. The ar¬ 
rangement, in its barrenness of contractual elements, is 
analogous to the case of Baimer Window Glass Co. v. Bar- 
riat, 85 W. Va. 750, 102 S. E. 726, (1920), in which there 
was a gratuitous promise, made by two sons who owned 
certain stocks, to pay all the dividends thereafter earned 
on them to their mother and father during their lifetime, 
or the survivor. The gratuitous promise had been per¬ 
formed for four years, when one of the sons refused to 
continue payments. The Court held that the gratuitous 
promise was not binding because not supported by con¬ 
sideration. 

The Court’s opinion states at p. 727 of 102 S. E.: 

1 ‘It therefore ineluctably follows that, in order for 
the promise of Fernand Barriat to pay these divi¬ 
dends to his father and mother to constitute a valid 
consideration for the promise of Henry to do like¬ 
wise, it must be such a promise as that an action 
could be maintained against him in case of his re¬ 
fusal. There is nothing in the case which shows any 
consideration passing from any one to either of the 
brothers for the promise. It was no more than an 
executory promise to make a gift, and it is well set¬ 
tled that a promise to make a gift in the future is of 
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no effect, and until the subject matter of the gift has 
actually been delivered to the donee the donor may 
withhold performance of his promise. . . 

Although it was unquestionably plaintiff’s wife who 
requested removal of the old telephone and installation of 
the new one in the Transportation Building, the complaint 
charges (Joint App. 4) that defendant’s agent offered to 
do this and, also, to refer calls and that this offer was 
accepted by plaintiff. It is obvious on the facts that de¬ 
fendant was not soliciting plaintiff to relocate his tele¬ 
phone in a different exchange area than that for the then 
listed number in order to render an accommodation (re¬ 
ferring calls) for which defendant could make no charge. 

The supplying of changed numbers by information oper¬ 
ators, as inquired about by the learned Judge below (Joint 
App. 25), is clearly distinguishable from referral of 
calls in that the front pages of the Telephone Directory 
state as to information—“For local numbers not in this 
directory—Dial 411”, while as to reference of calls, the 
Telephone Directory is completely silent. 

We wish to point out the practical consideration in the 
case at bar that reference of calls continues to tie up the 
line formerly used as well as the new line, although ap¬ 
plicants for installation of new telephones are waiting 
for lines. In fact, the break in reference of calls to plain¬ 
tiff arose over the reassignment of the old line, GEorgia 
6012, to a new subscriber. For five (5) months prior to 
this reassignment, both the GEorgia 6012 and the NAtional 
3257 lines were being used for plaintiff. On the absence 
of an obligation to continue to tie up two lines on a single 
subscription, we emphasize that no tariff on file with the 
Public Utilities Commission required or provided for re¬ 
ferral of calls upon relocation of a telephone in another 
exchange area. Unquestionably, defendant fulfilled for 
plaintiff all its duties prescribed by tariff. 
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A further direction marker is the unwillingness on 
the part of courts to read into a public utilities 
contract an obligation to render a free accommodation. 
In Citizens Telephone Co. v. City of Newport, 188 Ky. 629, 
63S; 224 S. W. 187, 191 (1920), the Court refused to read 
into the contract, there in suit, an obligation to continue 
to render free service, although such service had been 
furnished under a traffic arrangement for some eight or 
nine years. 

In the case of Jones v. Cumberland Telephone Co., 140 
Ky. 165, 130 S. W. 994, the opinion clearly states the gen¬ 
eral applicable principle at page 16S of 140 Ky.: 

“A telephone company is under no duty to render 
a gratuitous service, and, being under no duty, there 
is no liability upon its part for failing to do that 
which its duty to the public does not require it to do.” 

With respect to a telephone company and with regard 
to a function not alleged to be part of the public duty of 
the telephone company, the opinion of the Texas Court 
of Civil Appeals in the case of Southwestern Telegraph 
& Telephone Co. v. Payne, 210 S. W. 988 (1919), states in 
part at page 989: 

“To show liability on the part of appellant to ap¬ 
pellee it devolved on the latter to show, in addition 
to an undertaking on the part of the former to per¬ 
form the service in question, a consideration therefor.” 

In the absence of any tariff applicable to reference of 
calls upon relocation and change of number of a telephone, 
defendant was under no obligation to refer calls and 
was forbidden by law to make any charge for such 
reference. D. C. Code (1940) Ed., Title 43, Section 
329. Referral of calls was wholly gratuitous. 
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B. 

The Action Is Not Maintainable As One For Damages 
For Negligent Violation of Legal Duty 

Defendant Was Under No Legal Duty to Plaintiff 

to Refer Calls 

Mere entering upon the performance of a gratuitous 
undertaking does not impose liability for such conduct of 
omission as does not involve the launching of a force of 
harm, but is at most a discontinuance of being an instru¬ 
ment for good. This principle was sanctioned in the case 
of Mock Co. v. Rensselaer Water Co., 247 N. Y. 160, 159 
N. E. 896 (192S). In that case, the defendant water 
company had entered upon performance of supplying fire 
hydrant water for the city in which plaintiff’s warehouse 
was located.* On the point of absence of a tort duty to 
plaintiff to furnish water for protection of plaintiff’s 
warehouse from fire, the opinion by Cardozo, Chief Judge, 
states in part at page 169 of 247 N. Y.: 

. We do not need to determine now what rem¬ 
edy, if any, there might be if the defendant had with¬ 
held the water or reduced the pressure with a ma¬ 
licious intent to do injury to the plaintiff or another. 
We put aside, also, the problem that would arise if 
there had been reckless and wanton indifference to 
consequences measured and foreseen. Difficulties 
would be present even then, but they need not now 
perplex us. What we are dealing with at this time 
is a mere negligent omission, unaccompanied by malice 


* In holding that the plaintiff did not have a contractual cause of 
action as third party beneficiary of the contract between the city 
and the defendant water company, the opinion states at p. 166 of 
247 N. Y.: 

“A promisor will not be deemed to have had in mind the 
assumption of a risk so overwhelming for any trivial considera¬ 
tion.” 
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or other aggravating * elements. The failure in such 
circumstances to furnish an adequate supply of water 
is at most the denial of a benefit. It is not the com¬ 
mission of a wrong. ’ ’ (Footnote ours.) 

The principle is precisely the same where the defendant 
has made a gratuitous promise to the plaintiff and dis¬ 
continues short of completion after entering upon per¬ 
formance. Kirshenbaum v. General Outdoor Advertising 
Company, 258 N. Y. 489,180 N. E. 245 (1932). In the case 
just cited, the Court of Appeals for the State of New York 
reversed a judgment entered below for the plaintiff and 
ordered the complaint dismissed. The opinion states at 
page 496 of 258 N. Y.: 

“A landlord, who fails of full performance of a 
gratuitous undertaking to repair, is certainly not lia¬ 
ble on contract, for his promise to perform is not 
supported by consideration paid, and, at least until 
acted upon by the tenant, may at any time be with¬ 
drawn. Nor, without more, would there be a lia¬ 
bility in tort. There must be present an element of 
misrepresentation by the landlord and a reliance 
thereon by the tenant.’’ 

In the Kirshenbaum case, the reliance placed by the 
plaintiff on defendant’s part performance was held insuffi¬ 
cient because not founded on any misrepresentation of 
defendant. Cardozo, Chief Judge, concurred. 

Even if Negligent, Non-Referral of Telephone Calls is 
Not Actionable in the Absence of Causing Demon¬ 
strable Damages. 

The differentiation in tort law between intentional and 
unintentional harms, affects not only existence of legal 
duty, but also the other essentials of (a) proximate cause, 
(b) damages, and (c) the extent of plaintiff’s interests 


* The failure to supply water, after receiving prompt notice when 
the fire started on other premises later spreading to plaintiff’s ware¬ 
house, was held not to be an “aggravating” element. 
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legally protected. The cases decided by this Court lend 
support to the differentiation between intentional and 
unintentional harms. Compare the case of Sommerville v. 
Chesapeake & Potomac Telephone Co. (1919), 49 App. 
D. C. 3, 258 F. 147, (where the harm inflicted on plaintiff 
was consciously in mind and specifically intended by de¬ 
fendant) with the case of Cain v. The Chesapeake and 
Potomac Telephone Co. (1894), 3 App. D. C. 546, (where 
the harm resulting to plaintiff was neither in mind nor in¬ 
tended and where this Court held that the defendant was 
entitled to judgment as a matter of law before trial, be¬ 
cause of the absence of a showing of demonstrable dam¬ 
ages.*). 

The Sommerville case is not at war with the Cain case 
for each is on the opposite side from the other of the di¬ 
viding line between intentional and unintentional harms. 

It is ancient learning that a cause of action exists for 
the intentional tort of an offensive touching without any 
proof whatsoever of demonstrable damages. The law ir¬ 
refutably assumes damage. The famous author of—Cooley 
on Torts—, 4th ed., §46, pages 88-89, points out that even 
though a plaintiff, because of unquestionable integrity and 
reputation, does in fact benefit from an atrocious libel 
against him charging an infamous crime if you will, never¬ 
theless, the law will presume he has been damaged. These 
examples illustrate the law of presumed damage in the 
field of intentional harms. 


* The opinion states at page 556 of 3 App. D. C.: 

“Without denying that, in many instances, the benefit of the un- 
certainity [uncertainty], as well as the remoteness of the damage 
done, has been given to the wrongdoer, when, in the interest of 
justice and with better reason, it might have been given to the in¬ 
jured party, still we think that, in this particular case, the remote¬ 
ness and uncertainty are so great that it would not be in the interest 
of justice to make a precedent that might be productive of much 
harassing litigation without compensating benefit to society.” 
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It is equally ancient learning that in nuisance cases, 
negligence cases and use of slanderous words such as 
calling a person a rogue, the defendant’s act is usually 
not actionable in the absence of a showing of factual in¬ 
jury caused by defendant’s act. In most of the cases of 
this type, unlike the intentional harm cases, the wrong is 
only complete when demonstrable damage is suffered. In 
Cooley on Torts, 4th ed., §47, page 100, the principle is 
stated as follows: 

“One who unintentionally fails to perform a duty 
should pay compensatory damages only.” 

And at page 102 of the same section: 

“The result of the authorities, therefore, is that 
mental anguish alone is in most instances not such 
damage as, in conjunction with negligence, will sup¬ 
port an action.” 

We turn now to cases which bear close analogy on their 
facts to the one at bar, and 'which apply the requirement 
of demonstrable damages, proximately caused in order to 
recover in a cause of action for negligence. Litchnum v 
Pacific Tel. & Tel. Co., 114 Wash. 149,194 Pac. 967 (1921), 
is the closest case on the facts to the one at bar of any 
disclosed by a diligent search. In the Litchman case, both 
plaintiffs were engaged in business, the husband being a 
lawyer and the wife a nurse. They moved their residence 
from one telephone exchange area in Seattle to another with 
a consequent change in their telephone number from 
NOrth 532 to RAnier 230W. The old telephone was dis¬ 
connected. For a period of 4 months * immediately there¬ 
after, the operator answered “temporarily disconnected” 
to persons who attempted to get into communication with 
the Litchmans by calling their old number, NOrth 532. 

The plaintiffs claimed that the phrase “temporarily dis- 


* Over twice as long as the two breaks in reference of calls, 
totaling 58 days, in the case at bar. 
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connected ” signified that they were in arrears in payment 
of their telephone rental, and, that fact being so reported 
to clients, patients and friends of theirs, was very humiliat¬ 
ing, annoying, and discomforting. 

They brought “two causes of action to recover dam¬ 
ages: (1) for telephone service alleged to have been paid 
for and not rendered; and (2) for bad telephone service and 
inconvenience, annoyance and discomfort”, and requested 
a jury trial. (Emphasis supplied.) 

“They claimed nothing at the trial on account of 
losing business or financial loss, but claimed only that 
they were entitled to substantial damages although in¬ 
capable of mathematical computation.” 

To digress to the facts on the instant appeal for a mo¬ 
ment, the paragraph just quoted describes in a nutshell 
the instant appellant’s situation on damages as reflected 
by his and his wife’s depositions. (See this brief ante 
page 6). 

Returning to the facts before the Litchman jury, “The 
operators did not know why the telephone numbered 
NOrth 532 was designated ‘temporarily disconnected.’ ” 

“The jury returned a verdict of five dollars for the 
plaintiffs on account of telephone service paid for and 
not rendered, and seven hundred dollars for discom¬ 
fort, annoy ounce, inconvenience, and humiliation alleged 
to have been suffered by the plaintiffs as a result of 
intentional bad service and false statements of the de¬ 
fendant telephone company’s employees.” (Emphasis 
supplied.) 

The trial judge entered a judgment for defendant not¬ 
withstanding the verdict on the second cause of action and 
plaintiffs appealed. Only this second cause of action was 
involved in the case on appeal and the official report at 
p. 149 of 114 Wash, specifically states that the one ap¬ 
pealed was “an action in tort”. 
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Parenthetically, a cause of action similar to the first, 
could not be present in the case at bar, where the facts 
conclusively show an understanding of the parties that 
there would be no charge for referral of calls. 

On appeal the Supreme Court of Washington in affirm¬ 
ing the judgment for defendant entered below notwith¬ 
standing the verdict, necessarily held that plaintiff was 
not entitled to go to the jury* on the second cause of action. 

After describing defendant’s conduct, the opinion stated 
at p. 968 of 194 Pac.: 

“The facts show that there was simple and uninten¬ 
tional negligence on the part of the operators and 
employees of the company, nothing more.” 

The opinion distinguishes the Sommerville case (supra) 
as involving an injury purposely and knowingly caused. 

The opinion concluded at p. 96S of 194 Pac., that: 

“The elements of injury here relied upon, without 
any physical or financial injury or loss, are not more 
serious than mental anguish, which without physical 
injury or pecuniary loss, we have always rejected as 
a sole element of damages.” 

The Litchman case stands as square authority that a 
plaintiff in a negligence action, in the absence of any phys¬ 
ical or financial injury or loss, is not entitled to go to the 
jury on the mental anguish elements of “discomfort, 
annoyance, inconvenience, and humiliation.” That is pre¬ 
cisely the position in which the record in the case at bar 
puts plaintiff with the insignificant exception that he claims 
“loss of time”. Contrary to the facts in the instant case, 
Mr. Sommerville was “cut off” from making outgoing 
calls, causing him the loss of time of going to visit his 
patrons since he could not telephone to them. But the 
telephone of plaintiff in the case at bar was usable, at all 
times, for outgoing calls and just as usable for incoming 
calls, if the party seeking to reach him by telephone knew 
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the new NAtional 3257 number or obtained it from infor¬ 
mation. It is obvious that non-referral of calls, the only- 
ground of complaint in the instant case, could not cause 
any significant loss of time to plaintiff or his wife, because 
if they heard of any person who was unsuccessful in com¬ 
municating with them by telephone, plaintiff or his wife 
could, without loss of time, telephone to that person or 
advise that person of the new NAtional 3257 number so 
he could call plaintiff or his wife. 

Thus, the question of damages in the instant case is a 
legal one — namely, is plaintiff in a negligence cause of 
action entitled to go to the jury solely on the uncertain 
and speculative elements of annoyance, inconvenience, and 
great mental anguish? Appellee says no—appellant savs 
yes. 

To similar effect to the Litchman case, but in the tele¬ 
graph field, is Western Union Tel. Co. v. Ferguson, 157 Ind. 
64, 60 N. E. 674, 54 LRA 846, holding that in the negli¬ 
gence action there involved the defendant was entitled to 
a judgment as a matter of law in the absence of demon¬ 
strable damages. 

This Court can take judicial notice that a dance orchestra 
business, dealing in a luxury, is sensitive to any falling off 
of business generally. In a similar situation, the Supreme 
Court of Wisconsin said it is common knowledge that 
the jewelry business fluctuates as to like calendar periods 
in different years. Schwanke, Inc., v. Wisconsin Telephone 
Co., 199 Wis. 552, 555, 227 N. W. 30, 31 (1929). In that 
case, the court also stated at p. 31 of 227 N. W.: 

“But it is incumbent upon the plaintiff to establish 
that the falling off in sales was attributable to the un¬ 
satisfactory telephone service.” 

At p. 32 of 227 N. W., the Court concluded: 

“The record is barren of any evidence to indicate 
the loss of a single sale by reason of the error in 
the telephone book. The evidence furnishes no justi- 
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fieation for a conclusion that plaintiff’s sales were 
diminished by reason of snch error. The amount 
awarded for this item of damage cannot stand.” 

The plaintiff on the affirmative evidence in his deposi¬ 
tion must now or eventually suffer the same fate, for he 
could not name a single customer he lost by reason of non¬ 
referral of calls. 

The fact that plaintiff had referral of calls for 5 months 
prior to December 26, 1947, coupled with the fact of his 
admission that orchestra engagements are often made some 
time in advance (Tr. 76), strongly indicates that slow eco¬ 
nomic conditions at the time and not the break in refer¬ 
ence starting December 26, 1947, was the real reason for 
his not playing any orchestra engagements in January of 
1948. The uncertainty and speculativeness injected into 
the situation by this factor, when plaintiff cannot name 
a customer he lost by reason of non-referral of calls, 
would be legal grounds for judgment for defendant be¬ 
cause the latter’s conduct is not the legal cause of harm, 
if any, suffered by plaintiff. Foss v. The Pacific Tele¬ 
phone & Telegraph Company , 26 Wn. (2d) 92, 173 P. 2d 
144 (1946), and the cases there cited. The rules as to both 
contract and tort damages are reviewed in that telephone 
case brought by a subscriber alleging negligence and judg¬ 
ment was entered for defendant on proximate cause as a 
matter of law, without nominal contract damages for plain¬ 
tiff. 

There are also other uncertainties which, if plaintiff is 
to prevail, must be resolved by guess work, such as, would 
not the prospective customers, if any tried to reach plain¬ 
tiff, have seen in plaintiff’s directory advertisement and 
tried the lead plainly stated there, namely — nights, Sun¬ 
days and holidays — call TAylor 1381? Also, can it be 
assumed that a prospective customer who w T as unsuccess¬ 
ful in reaching plaintiff over GEorgia 6012 would not have 
tried information to get the new NAtional 3257 number? 
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Further, what assurance is there, if an unknown pros¬ 
pective customer had reached plaintiff, that the ensuing 
negotiation would have resulted in the engagement of 
plaintiff’s orchestra? 

The case of Cody v. New York Telephone Co., 3 N. J. 
Misc., 1176, 131 Atl. 221 (1925), was for negligent delay- 
in making a telephone connection with the tire depart¬ 
ment. The complaint was dismissed on defendant’s motion 
to nonsuit plaintiff because of fundamental uncertainties 
as to proximate cause. The opinion states at p. 222 of 
131 Atl.: 

“To hold the telephone company liable, the plain¬ 
tiffs must show by the clear weight of the evidence 
that there was more than a possible, or even a 
probable, responsibility. The plaintiffs must show 
that but for the negligence of the defendant, the loss 
would not have occurred, and the facts necessary to 
establish this connection between negligence and loss 
must not rest upon uncertainty or indeterminate prem¬ 
ises. A thing not susceptible of proof cannot be made 
the basis of a recovery in an action at law.” 

A final consideration on proximate cause appears in the 
negligence case of Hildreth v. Western Union Telegraph 
Co., 56 Fla . 387, 47 So. 820 (1908), in which the dismissal 
of the action before trial was affirmed on appeal. There 
the court stated at p. 392 of 56 Fla.: 

“Public utility corporations should, as contemplated 
by law, be required to furnish a prompt and efficient 
service reasonably adequate to meet the just demands 
of the public, and to respond in damages for negligent 
injuries; but, as also contemplated by law, they should 
not be required to compensate injuries for which in 
law they are not responsible. Unlawful requirements 
of public service corporations would cause unjust in¬ 
jury to those whose labor and property are used in 
rendering the service, and injuriously affect the service 
and rates afforded the public, thereby violating posi¬ 
tive law and public policy.” 
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C. 

The Lower Court Was Correct In Granting Defendant’s 
Motion for Summary Judgment 

In the case of Christianson v. Gaines, 174 F. 2d (Adv. 
Shts.) 534 (Decided April 27, 1949), this Court affirmed 
a summary judgment for defendant. 

The ground for the affirmance was thus stated at p. 537 
of 174 F. 2d: 

“. . . we think there is no causal relationship be¬ 
tween anything alleged in the complaint as an activity 
of the defendant and any injury which the plaintiffs 
suffered by reason of the hasty sale of the property”. 

Quoting from other cases the opinion by Sweeney, Dis¬ 
trict Judge states at p. 536: 

“The sufficiency of the allegations of a complaint 
do not determine the motion for summary judgment. 
Cases dealing with and construing Rule 56, Federal 
Rules of Civil Procedure, 28 U. S. C. A. following 
section 723c, clearly indicate to the contrary and if this 
were not the case, Rule 56 would be a nullity for it 
would merely duplicate the motion to dismiss.” 

The opinion also states: 

“The purpose of the rule is to permit the trier to 
pierce formal allegations of facts in pleadings and 
grant relief by summary judgment when it appears 
from uncontroverted facts set forth in affidavits, depo¬ 
sitions or admissions on file that there are as a matter 
of fact no genuine issues for trial.” 

The opinion adds: 

“The principle seems to be that if, under the facts 
developed, the court at a trial would be required to 
direct a verdict for the moving party, then a sum¬ 
mary judgment would be entered.” 

We submit that the allegations of the amended com¬ 
plaint as pierced by the admissions in the depositions of 
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plaintiff and his wife, do not state a cause of action and 
furthermore fail to present any genuine issue of fact on 
the essential elements of demonstrable damage and cau¬ 
sation. 


IV. 

CONCLUSION 

For the foregoing reasons, the summary judgment en¬ 
tered below for defendant should be affirmed. 

Respectfully submitted, 

Karl Michelet 
Michael J. Keane, Jr. 

910-17th Street, N.W. 
Washington, D. C. 

Attorneys for Appellee 
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